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Stand Your Ground Laws in the United States
Noel Otu”

ABSTRACT

On February 26, 2012 George Zimmerman Killed Trayvon Martin and in July
2013 he was found not guilty. Also, on July 19, 2018, Michael Drejke killed
Markeis McGlockton and it was not until August 13, 2018 that he was
arrested. These cases sparked a nationwide debate around castle doctrine,
self-defence and stand your ground laws. Texas, Florida and many other states
have these laws, which generally allow an individual to stand his or her
ground, and meet force with force, even deadly, at any place he/she has a legal
right to be. This study examines what these laws do and do not do. The results
of the cost and benefit analysis of this study make it clear that self-defence
law is enough protection for individuals in the face of attack. The “Stand Your
Ground” law promotes unpredictable and uneven use of violence. The
argument by proponents that the law deters crime is unfounded. This study
makes several recommendations, among which are: repeal the existing law
and remove statutory immunity to allow victims to seek compensation and
justice.

Key Words: Self-defence, Castle doctrine, Stand-Your-Ground, Violence,
Justice.

INTRODUCTION

‘Stand Your Ground’ (SYG) laws are legal justification for self-

defence from perceived threats against an individual, including the use of
deadly force without the duty to retreat. In general, under “Stand Your
Ground,” also known as “Make My Day” or “No Duty to Retreat” or “Me
or Them” or “Right Should Be Right” laws, a person who is in any place
he has a lawful right to be at the time may be justified in using deadly force
whenever he reasonably believes he faces an imminent and immediate
threat of great bodily injury or death, without a duty to retreat.

*Corresponding author: noel. otu@UTRGV.edu
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Natural/Traditional/Common Law self-defence is available in all countries
in the world, including the United States, and covers the use of both deadly
and non-deadly forces. The idea behind Stand Your Ground laws comes
from the castle doctrine. Castle doctrine was a common law that allowed
an individual to defend himself or herself in the home and with the duty to
retreat when it is safe to do so. Whereas typical English Common Law
doctrine included the duty to retreat when faced with a violent. Stand Your
Ground as an expansion of the Castle doctrine extended and redefined the
“castle” to mean any place a person has a legal right to be.

Castle doctrine dates back to the 1600s (Alexander 2018) and
began to move out of the home around the time of the American Civil War.
After the Civil War, there were court cases that extended the boundaries of
where a man can defend himself from the home (castle) to any place a man
has a legal right to be, Beyer Vs Birmingham (1914). During the 2000s,
there was a serious push by the National Rifle Association (NRA) to
expand Stand Your Ground laws even more to include vehicles. In 2005
the first Stand Your Ground law was passed in the state of Florida. Florida
SYG law states that a person must have reasonable fear of death or bodily
harm when using defensive force. In the event that one’s home or vehicle
is being violated, a person does not have to retreat if a threat is imminent,
(Lord 2018).

The Florida Stand Your Ground law put the burden on the
prosecution to prove that the suspect was not reasonably threatened enough
to use force in defending his property. Additionally, it also offered
immunity from civil and criminal liability. In addition to Florida, about 32
states in the United States have Stand Your Ground laws of some kind and
seven allow the use of deadly force in self-defence in public without the
duty to retreat. Some states require a person to retreat “with perfect safety,”
meaning a person must retreat from a situation when he/she can do so
without being harmed or lose the right to use the argument of deadly force
self-defence in court, (Lord 2018). SYG laws have a lot of controversy
surrounding them. Some people believe that these laws promotes more of
a “shoot first, ask questions later” attitude rather than being a law that
intends to keep people safe. Besides, people who disagree with this
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statement say that the law allows self-defence without fear of prosecution.
For example, after George Zimmerman shot and killed Trayvon Martin,
and Michael Drejke killed Markeis McGlockton, the Stand Your Ground
laws were cited in the two killings as the reason for avoiding arrest. Many
believe both victims did not deserve to be killed, hence, the controversy
goes on, (Jonsson 2013, William 2016). This article analyzes the impact of
Stand Your Ground laws on violent crime rate, disparity in the use of them,
and the frequency of violence in the states with Stand Your Ground laws,
(Longley 2018).

BACKGROUND OF STAND YOUR GROUND LAW

The U.S. Constitution provides that <> - - no (person) can be
deprived of life, liberty, or property without due process of law.’” Florida
statues, sections 776.012 and 776.013, states  that:
“a person is justified in using or threatening to use deadly force if s/he
reasonably believes that using or threatening use force is necessary to
prevent imminent death or great bodily harm...[or a] forcible felony. A
person....does not have a duty to retreat and has the right to stand his or
her ground if.....not engaged in a criminal activity and is in a place where
he has aright to be...A person is presumed to have a reasonable fear ...if:
the person against whom the defensive force was used or threatened was
in the process of unlawfully and forcefully entering...a dwelling,
residence, or occupied vehicle...[This] person who unlawfully and by
force enters or attempts to...is presumed to be doing so with the intent to
commit an unlawful act or involving force or violence”.

The Stand Your Ground law basically says that if someone is in a
place they are legally allowed to be, they do not have a duty to retreat
before using deadly force on a person they feel threatened by (Lords 2018).
According to Williams (2016) Castle Doctrine and Stand Your Ground
laws in the U.S. were created to protect the rich property owners and these
laws are the expansion of castle doctrine. Castle doctrine refers to a legal
rule that originated in ancient Roman society and that, in written form,
dates back to English common law (Rock 2012). Stand Your Ground laws
and castle doctrine have a common origin in medical English laws. They
originated as a theory in the early common law meaning it was a
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universally accepted natural right of self-defence and not a formally
written law. (Longley 2018) Stand Your Ground laws basically extend the
protection of the Castle doctrine from the castle (home) to any place a
person has a legal right to be. Stand your ground laws with English
common law origin held a duty to retreat, meaning that you have a duty to
retreat in the face of an attack. Castle doctrine was defined in a 1604 court
case concerning intrusion of the king’s servant into a man’s private home
(Semayne 1604). Castle Doctrine and Stand Your Ground laws originated
as an exemption to the duty to retreat. The due-process requirement is lost
with Castle Doctrine. Stand Your Ground laws diminished the
government’s responsibility to punish criminals and shifted the right to
individuals to punish others without due process.

According to Light (2018) the idea of Stand Your Ground is very
selective in the United States. Even though we claim every person is equal
regardless of race and gender, it is common knowledge that when the
United States says ’A man’s home is his castle’” what they actually mean
is A white, property-owning man’s home is his castle’’ and he is allowed
to use deadly force to protect it (Light 2018). This goes back to the
“reconstruction era in the United States when post-war political and
economic problems and the enfranchisement of African American men
existed. Coupled with late 19th century gender panic, and the legal terrain
shifted to characterize a man’s castle and dependents residing therein as an
extension of the white masculine self” (Light 2018, William 2016 :3)

According to Sunburn (2016), there are other opinions about the
origin of the Stand Your Ground laws in the United States. If the State of
Florida is considered the birthplace of Stand Your Ground law, the father
is Dennis Boxley. He was a Florida State Representative in 2005 and heard
of an incident involving a man living in a Federal Emergency Management
Agency (FEMA) trailer who killed an intruder but had to wait many
months to know if he would be charged or not. Boxley said the delay
persuaded him to push for clarifying the law of self-defence in Florida
(Sunburn 2016). There are other opinions that the “Stand Your Ground”
law originated from the Bible. According to Ephesians 6: 13-14 which
states ‘’therefore put on the full armor of God so that when the day of evil

Salus Journal 5 Volume 7, Issue 1, 2019



comes, you may be able to Stand Your Ground, and after you have done
everything to stand’’. There is yet no consensus on the origin of “Stand
Your Ground” laws. It is interesting to note that the Bible verse uses “Stand
Your Ground” as the last resort by saying ‘’after you have done
everything.”’ For the purpose of this study, Castle Doctrine originated as a
theory of early common law, declared as a universally accepted
natural/traditional right of self-defence, (Longley 2018). Accordingly,
“Stand Your Ground” laws are controversial and problematic but
effectively extend the protection of the Castle Doctrine from the home to
any place a person has a legal right to be.

PROBLEM STATEMENT

When Michael Drejka shot unarmed Markeis McClockton outside a
Clearwater, Florida convenience store on July 19, 2018, law enforcement
initially refused to arrest and charge him for the killing. Pinellas County
Sheriff Bob Gualtieri had initially declined to arrest Drejka after invoking
the “Stand Your Ground” defence which prohibits police from making an
arrest in self-defence circumstances. According to self-defence principles,
all Americans have a legal right to defend themselves from an attacker as
long as the force used was necessary, (Beyer vs Birmingham 1914). Stand
Your Ground laws have expanded the natural/traditional definition of self-
defence and allow people to use deadly force outside their homes even if
they can de-escalate the conflict situation and walk off. Stand Your Ground
laws do deal with the right of self-defence at home, but it is the expansion
of home to include everywhere else, creating a rule instead of an exception.
According to these laws, every confrontation can become deadly. This
study will show the impact of Stand Your Ground laws on crime and on
African Americans.

PRIOR RESEARCH

Despite the need for research on the effects of SYG Laws and their
relationship to the Castle Doctrine and the increase in violent crime rate, a
review of the literature did not find many studies that focused on these
guestions. Xenakis (2018) explains that Cheng and Hoekstra (2013) used
state and time variation in the passage of SYG laws’ effects on homicide
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rates. They defined SYG laws using a binary variable equal to one for
policies that removes the duty to retreat in places outside the “castle”. They
found that these laws significantly increase homicide rates, but their study
had uncertain results for burglary, robbery, and aggravated assault. Also,
Webster, Crifast and Vernick (2014) did the analysis of the effect of SYG
laws on age-adjusted homicide rates. They used generalized least-squares
regression models. Crifast, et al, results show minor to uncertain
relationship between SYG laws and homicide rates, non-firearms
homicide, and firearm homicide rates. They used a large number of
estimated parameters which are related to observational studies. Their
estimated result would be difficult to generalize to other forms of SYG
laws. According to Humphreys, Gasparrini and Wiebe (2017), Florida
experienced a significant 24 percent increase in total homicide rate and 32
percent increase in firearm homicides after the creation of the SYG law
that eliminated the duty to retreat. Their study used segmented quasi-poson
regression analysis to look at the changes between 1999 and 2014 in
Florida’s monthly homicide rate before and after the enactment of
Florida’s SYG law in 2005. Humphrey’s et al. compared the changes in
four out of 27 states that did not have SYG laws at the beginning of the
period----Virginia, New York, Ohio, and New Jersey. The control states
did experience a statistically insignificant 6 percent increase in total
homicide and 8 percent increase in firearm related homicide after 2005.
Humphreys, et al model did not include covariates for possible adjustment
for other sources that could cause the difference between Florida and
comparison states. Also, according to Xenakis (2018) evidence that SYG
laws may increase homicide rates is moderate, and evidence that such laws
may increase firearm homicide is limited. Evidence for the effect of SYG
laws on other types of violent crime is inconclusive.

Finally, most of the studies reviewed for this paper examined FBI
homicide data and controlled for factors that might affect state homicide
rates; for example, poverty rate, the region and the number of police
officers per population while holding other factors constant. The result
shows that SYG laws were associated with either a 7 percent or 9 percent
increase in total homicides depending on the statistical methods used. This
study differs significantly from other studies because we used
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triangulation, which is a combination of different methods to explore our
research hypotheses, tailored to gain as much detailed and multi-layered
information as possible about Castle Doctrine, Stand Your Ground laws
and their effect on crime rate.

METHODOLOGY

In the months following the shooting death of Markeis McClockton, the
author gathered part of this research information from hundreds of
newspaper reports, journal and magazine articles, U.S. Court web sites,
and legal exhibits related to the SYG laws and Castle doctrine cases. The
author understands that the results of this study are qualitative and rely
considerably on “documentary evidence,” but a serious effort was made to
distinguish meaningful facts from emotional ideas expressed in the sources
reviewed.

Major findings and the recommendations of this article are based
on reviews of numerous articles and on discussions with key individuals
involved in both the McClockton case and the enactment of the Florida
SYG law.

IMPACT ON CRIME RATE

Laws in the United States have always protected the individual’s right of
self-defence, allowing people to use force to repel attackers when
necessary. Stand Your Ground laws, from a public policy perspective,
cloud the administration of justice by removing the instances of
investigation when someone is killed. This creates an environment of
flawed subjective analysis (Goodville Pierre, Vice President, National Bar
Association). Since Stand Your Ground law was implemented in Florida
in 2005, the overall monthly homicide rate has increased 24.4% and the
homicide by firearm rate is up 31.6% (Humphreys et al 2017). The Florida
statistics back up a similar national study from 2013 finding an 8% average
increase in homicides in states that have passed Stand Your Ground laws
(Sunburn 2016). According to Florida Department of Law Enforcement
statistics, the murder rate per 100,000 residents in 2005 was 4.9, but in
2006 after the enactment of Stand Your Ground law, it jumped to 6.2 and
has been going up yearly since 2005 (Sunburn 2016). In addition, there are
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interesting studies that also conclude that there is a link between Stand
Your Ground laws and an increase in homicide rates. Webster, Crifasi and
Vernick (2014) found that Stand Your Ground laws have an uncertain
effect on the total homicide rate. Chong and Hoekstra (2013) concluded
that Stand Your Ground laws significantly increase the homicide rate.
Above all, Humphreys, Gasparrini and Wiebe (2017) result shows
significant effects consistent with the Stand Your Ground laws increasing
the homicide rate. In 2017 a study by Oxford University, published by the
American Medical Association revealed that homicide rates in states with
Stand Your Ground laws have increased by 20 to 25 percent since the
enactment of the laws, (Alexander 2018). Based on the findings of this
study and analysis of numerous literature and newspaper articles on this
topic, this study concludes that there is a positive link between Stand Your
Ground laws and an increased homicide rate. Inclusive link to other types
of violent crime.

STAND YOUR GROUND LAWS JUSTIFIED?

Stand Your Ground Laws, sometime, referred to as “me or them”; (ratt ska
vara ratt) “right should be right” are closely related to, and in some cases
derived from, an old English common law concept, the Castle Doctrine,
which states that an individual’s home is his/her castle and that he/she has
no duty to retreat from a potentially dangerous situation and can use deadly
force to defend himself in his home. Stand Your Ground laws expand the
castle doctrine defence out of the home and into any place a person
lawfully has a right to be. (Peschong 2013) Like many controversial laws,
Stand Your Ground laws have their proponents and critics, and both sides
always make good points in defending their positions. The aim of this
study at this point is to show the pros and cons of Stand Your Ground laws
and give some recommendations. “Stand Your Ground” laws have been
self-defence law or standard for centuries and in all parts of the world;
however, most countries self-defence laws failed to say anything for or
against the duty to retreat. In Beard vs. United States, (1895) the U.S.
Supreme Court ruled that “a man assailed on his own grounds, without
provocation, by a person armed with a deadly weapon and apparently
seeking his life is not obliged to retreat but may stand his ground and
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defend himself with such means as are within his control; and so long as
there is no intent on his part to Kill his antagonist, and no purpose of doing
anything beyond what is necessary to save his own life, is not guilty of
murder or manslaughter if death results to his antagonist from a blow given
him under such circumstances” (wwwjustia.com).

There are some misconceptions about stand your ground laws (1)
The duty to retreat in the common law, which is the foundation/precedent
in the U.S. law, applies to a situation where the person claiming self-
defence was a party to the fight and was the aggressor. Equally, in some
states in the U.S., Stand Your Ground Laws require the aggressor to retreat
or surrender. (Handing 2017) (2) It is assumed that Stand Your Ground
law plays a role in many cases of murder and that it is always in the jury
instructions in all cases of self-defence. In almost all cases of self-defence
there was no opportunity to retreat. It is common knowledge that we cannot
outrun a bullet; hence, whenever an attack involves a gun, it is
automatically considered ’No opportunity to retreat. (Harding 2017).
“Stand Your Ground” laws have been part of the self-defence laws of the
United States Federal Government for as long as we can remember. In the
District of Columbia v Heller (2008) the Supreme Court held that the
Second Amendment protects the right to keep and bear arms in the home
for self-defence, which is very close to declaring it a constitutional right.
Also, for most American judges and the public pared self-defence from
criminal sanctions and relates it to the common law or a part of the due
process or the Ninth Amendment. Either way, self-defence is fixed in the
common law tradition and not tied to any one culture, nation, or time, but
trans-cultural and trans-temporal, (McDonald v City of Chicago, 2010).

PROS OF “STAND YOUR GROUND” LAWS

Reasonable Person Standard — “Stand Your Ground”/natural self-defence
have the same general principle, which is you may use force, up to deadly
force if and when it is a necessary, reasonable and proportional response
to an imminent threat. To use deadly force, an individual must be able to
say that he/she reasonably believed that his/her life was in danger at the
time he used the weapon. (Kehoe 2016) Hence, Stand Your Ground has
been implied in all self-defence situations.
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Waiver/Forfeiture of right to life - By breaking into the home of an
innocent homeowner, the individual has waived his/her right to live,
because the homeowner never entered into an agreement with the intruder
to engage in a fight. The homeowner has made no agreement to accept risk
in his protected space and has done nothing to commit a justifiable
grievance against any intruder. Breaking into someone’s home is a
voluntary choice waiver of right to life made by the individual. The
homeowner is the victim and has a right to protect his/her life and property.
Hence, intruders have forfeited their right to be safe, (Davis 2018).
Forfeiture of right to live applies also to rape situations; all humans have
the right to defend their body by any force. Any potential rapist has waived
his/her right to be alive, because the victim never agreed or contracted to
be raped.

Basic Human Right - If one person is obliged to retreat in order to
safeguard the well-being of another person who is illegally threatening
another it means one person’s right is more important than another’s. What
gives one person the right to chase another person out of some place he/she
is legally entitled to be? The laws have changed the calculus of self-
defence in the United States. The laws have expanded the legal
justification for the use of lethal force, increasing the expected cost of
committing violent crime.

CONS OF “STAND YOUR GROUND” LAWS

The negative aspects of Stand Your Ground laws centre on the application
and the abuse of such laws. A Stand Your Ground law means that, if you
reasonably believe that you face imminent death, serious bodily injury,
rape, kidnapping, or (in most states) robbery, you can use deadly force
against the assailant, even if you have a perfectly safe avenue of retreat
(Volokh 2014).

Maximize and Encourage Violence - Since Florida adopted Stand
Your Ground law, “’lawful’’ homicides increased by 75 percent and
overall homicides in Florida increased by 22 percent, (Queen 2018). In
many instances, law enforcement is limited by the version of events
alleged by the person who survives. Dead men tell no tales. The dead
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individual cannot provide a second version of what happened. It makes
criminals more violent since they don’t want to be killed, hence, they kill
a law-abiding person first. The high homicide rate uncovered by this study,
however, shows that criminals were killing more often than law abiding
citizens, because who shoots first is standing his/her ground and dead men
cannot defend themselves.

Retributive - Stand Your Ground laws allow someone to hunt down
a burglar, or even a murderer, after the fact. Someone may want to be
insulted, challenged or burglarized for the chance of doling out street
justice, which is playing fast and loose with morality, (Davis 2018). It is
common knowledge that most people who are put in a situation to “Stand
Their Ground” did so willingly, happily, and they wanted the opportunity.

Legal Cover - Stand Your Ground laws provide legal cover for use
of deadly force in situations where it might not be appropriate or justified;
all they have to say is that they feared for their lives. Someone might seek
out suspicious looking people, and/or initiate confrontations knowing
they’ll have SYG law to resort to in their defence afterwards. It may
encourage someone to believe or claim that they have a right to dominate
others and escalate a situation to violence. Stand Your Ground laws turn
all conflicts into violence situations and encourage criminals to be more
violent.

DISPARATE RACIAL IMPACT

According to Professor Paul Butler, SYG laws do have a racially disparate
effect that devalues black life. The law is predicated on the belief that if an
imminent threat exists, shootings are more likely to be considered justified
by a judge or jury when white people shoot black, (Whack 2018). Also,
Wagner, Kim and Hagler (2016) states that in cases with minority victims,
the probability of getting a guilty verdict is lower, and the success rate of
using the SYG defence is measurably and significantly higher. In 2006
Laurie Lynn Bartlett said her boyfriend was drunk and tried to sexually
assault her. She stabbed him, killing him, and got 10 years imprisonment.
The following year, Ernestine Broxsie’s ex-boyfriend ‘’snapped’ and
began choking her, so she shot him, killing him, and she went free. Here
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we have two similar cases, with one major difference - race; Bartlett’s
victim was white while Broxsie’s was black. These laws upset a basic
social order by, in essence, giving police authority to citizens and raising
the risk of minor disputes, misunderstandings and disagreements becoming
deadly encounters. They also provide legal cover for people to take deadly
action based on an individual’s subjective and racially motivated views,
(Jonsson 2013: 6). The Tampa Bay Times published a study which they
analyzed 200 Stand Your Ground cases in Florida and found that
defendants who killed a black person were not guilty 73 percent of the
time, while those who killed a white person were found not guilty 59
percent of the time (Jonsson 2013). Also, Ackemann, Goodman,
Gilbert,Arroyo-Johnson and Pagano (2015) state “Our resultant analysis
reveals the disturbing message in these data that there indeed is a
quantifiable racial component in the impact of the SYG law in Florida;
namely, a suspect is twice as likely to be convicted of a crime if the victim
is White compared to when the victim is not White” (p. 14).

The FBI data analysis of demography shows that the increase in
justifiable homicides has disproportionately increased among the African-
American population. The number of homicides against African
American people that were considered justifiable in stand your ground
states more than doubled between 2005 and 2011 increasing from 0.5 to
1.2 per 100,000 people. The number remained unchanged in the rest of the
country (Roman, 2013, FBI data). Legal scholars agree that Stand Your
Ground laws further aggravate the racial bias in the criminal justice system
against minority victims; this is especially true for Black victims, (Hall
2013, American Bar Association, 2014, Rice, 2013; Lee, 2013) This
issue reflects the disparate racial impact of Stand Your Ground laws.

DISCUSSION

There is no doubt that SYG laws do save the lives of some innocent people
who, without it, would have been killed by violent criminals; but the
number of lives saved by the law does not correspond to/outweigh the
innocent lives lost due to stand your ground laws. The controversies
surrounding the recent shooting of unarmed Markeis McClockton by
Michael Drejka outside a Clearwater, Florida convenience store on July
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19, 2018 have captured the attention of the United States and the world and
renewed the conversation about SYG laws since the expansion of the
“ground” in SYG laws in many states to include any and all places where
someone is legally authorized to be. The concept of Stand Your Ground
law is based on whether a person feared for his/her life in a situation, not
whether a person was actually in serious danger, so it makes excuses for
an extremely paranoid person reacting to a normal situation in a maniacally
violent way (Dorai 2018). The “Stand Your Ground” laws concept lends
itself to the hyperbolic non-sequitur that all a person has to do to murder
others is to say that they felt “’threatened’’ and feared for their life. It shifts
the responsibility to prove otherwise onto the dead person who has been
deprived of life. “Stand Your Ground” laws in some states allow drivers to
shoot someone when threatened in their car instead of driving away.
According to O. H. Eaton a retired Judge of 24 years, the SYG statute
should be repealed because it promotes violence, unwise and potential for
abuse, (Eaton 2013) The study supports the following recommendations:

e SYG laws tend to silence the victim because dead men cannot talk
in order to defend themselves.

e Traditional/Natural self-defence was and should be good enough to
protect lives and property.

e Law enforcement officers should be trained in new techniques for
investigating Stand Your Ground cases.

e Jurors should be given standard written instructions in simple
English to allow for clear understanding of the laws.

e The laws should be repealed to reduce the rate of killings, given the
impact these laws have had on inequities in public health,
(Ackermann et al 2015 p.16).

CONCLUSION

The result of this study shows that self-defence and castle doctrine did not
cause the increase in the homicide rate but Stand Your Ground laws and
the expansion of no duty to retreat even outside the ‘castle’ are the major
causes of the increase in homicides. One explanation for this conclusion is
that natural self-defence provisions have been in existence longer than “no
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duty to retreat” and/or “every place being a castle”, but the crime rate did
not increase substantially. It is common knowledge that some of the
increased homicides are caused by individuals using deadly force against
another person in situations where the threat of death and/or serious bodily
injury is not imminent to either person. Another fact is that some of the
places used as a castle that resulted in the killing of individuals would not
have been considered a castle without the expansion of the Castle and
Stand Your Ground laws. No law should be able to enable somebody to
declare a street to be his/her home and kill somebody and walk away as
the aggressor and the killer.
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Courtroom Questioning of Child Sexual Abuse
Complainants: Views of Australian Criminal
Justice Professionals

Nina J. Westera, Martine B. Powell”, Rachel Zajac, and Jane Goodman-
Delahunty

ABSTRACT

In the prosecution of child sexual offences, complainants’ accounts are the most
important and sometimes the sole evidence. Police organisations around the
world have taken steps to ensure that they interview children using evidence-
based interview protocols, yet far less attention has been paid to the way children
are interviewed in the courtroom. Here, we provide a snapshot of Australian
criminal justice professionals’ views on the questions posed to child witnesses in
court, and on the willingness of judges to intervene when questions are
inappropriate. We interviewed judges, prosecutors, defence counsel, and witness
assistance officers (N = 43) from four Australian jurisdictions. Participants
generally agreed that questioning of child complainants—especially during cross-
examination—remained problematic, and that judges did not consistently
disallow inappropriate questions. Overall, these professionals did not perceive
these problems to stem from a lack of rules and guidelines, but rather from
problems implementing them. We consider potential ways forward.

Keywords: Courtroom questioning, Cross-examination, Child sexual abuse,
Child witnesses, Judicial interventions, Professionals’ views

INTRODUCTION

Around the world, child sexual abuse cases are characterised by

high rates of attrition (Australian Law Reform Commission, 2010;
Eastwood, Krift & Grace, 2006; Goodman, 2006). Some estimates suggest

* martine.powell@griffith.edu.au

Salus Journal 20 Volume 7, Issue 1, 2019



that a reported case of child sexual abuse has only an 8-9% chance of being
prosecuted (Community Development and Justice Standing Committee,
2008; Fitzgerald, 2006). One major contributor to these statistics is the
nature of the evidence. Because such cases so rarely involve physical
evidence or corroborating witnesses, fact-finders have to base their
decisions largely on the complainant’s account. Therefore, the way in
which these accounts are elicited is critical.

In recent decades, researchers have firmly established effective
interview procedures to facilitate memory recall. Although questioning
considerations are broadly the same for children and adults, children
exhibit specific cognitive and social vulnerabilities that can make them
disproportionately vulnerable to error (Ceci, Hritz, & Royer, 2016).
Evidence-based interview protocols ensure that police investigators elicit
child complainants’ accounts in a way that maximizes the chances of
adducing a high level of detail without compromising accuracy. The
NICHD protocol (La Rooy et al., 2015) and the Developmental Narrative
Elaboration Interview (Saywitz & Camparo, 2014) are two examples of
widely-used protocols catering specifically to the unique needs of child
witnesses, including their language skill, memory capabilities, and
susceptibility to suggestion.

Yet the way in which child complainants are questioned during the
trial has received less attention. Child complainants of sexual abuse report
that being questioned in court is extremely challenging; many state that
they would not disclose abuse again (Eastwood & Patton, 2002; Quas et
al., 2005; Prior, Glaser, & Lynch, 1997). Such sentiments typically
concern the cross-examination process, during which the defence lawyer
scrutinizes the child’s evidence (Eastwood & Patton, 2002).

Some decades ago, numerous reforms were introduced to make the
trial process more child-friendly. Many of these (e.g., screens, CCTV, and
witness support persons) focused on altering the child’s environment to
reduce distress, but restrictions on the nature and scope of cross-
examination questions were also strengthened. For example, in Uniform
Evidence Law jurisdictions, judges are now required to disallow cross-
examination questions that are (a) misleading or confusing; (b) unduly
annoying, harassing, intimidating, offensive, oppressive, humiliating or
repetitive; or (c) put to the witness in a manner or tone that is belittling,
insulting, or otherwise inappropriate (Babb, 2009).
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Whether these reforms have led to meaningful changes in the
questions posed to children in court remains largely untested. Acquittal
rates at trial in child sexual assault cases remain disproportionately high in
comparison to other types of criminal cases (Zhou, 2010). Concerns about
the nature of cross-examination questions continue to be raised by
academics, many of whom contend that this process still presents
substantial and unacceptable challenges for children (Ellison, 2001; Kean,
2012; Malloy et al., 2007; Goodman-Delahunty, Lee, Powell & Westera,
2017; Zajac, O’Neill, & Hayne, 2012). The limited existing research
aligns with these views, suggesting that defence lawyers still struggle to
match their linguistic style to the developmental needs of child
complainants, and that judicial intervention is rare (Cashmore & Trimboli,
2005).

To assess whether further improvements to courtroom questioning
are necessary, we need to identify what is—and isn’t—working. Currently
missing from the research landscape is an analysis of the perspectives of
key legal stakeholders. We asked Australian criminal justice professionals
to reflect on the way in which child questioning is conducted and managed
in the courtroom, with a particular emphasis on perceived barriers to best
practice.

METHOD

Sample

Approval was obtained from the University Human Research Ethics
Committee. Criminal justice professionals were recruited from four
Australian jurisdictions: New South Wales, Victoria, Western Australia,
and Tasmania. The heads of relevant criminal justice agencies were
contacted to secure approval for their members to participate. Only
agencies whose members had regular experience with children’s evidence
were approached.  Participating agencies were offices for public
prosecution, law firms conducting criminal defence work, a barristers’
society, the judiciary, and witness assistance agencies. Based on the
agency’s preferences, either the head of the agency nominated participants
known to have expertise in child sexual abuse matters, or the agency
circulated an email inviting eligible members to participate.

Of 58 criminal justice professionals identified and approached, 43
agreed to participate. All were experienced in their criminal justice role
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and with child sexual abuse matters (Table 1). To safeguard participants’
anonymity, no further demographic details are provided, and broad
descriptors are used to specify the source of interview responses.

Table 1

Participant Characteristics

Gender
. M }irlel:ars M }i/Iel:ars M
N Male . number
ale  current professi
of cases
role on
Prosecutors 12 3 9 16 20 115
Defence counsel 11 6 5 11 17 119
Judges 14 7 7 13 29 174
Witness  support 6 1 5 9 20 =300

officers

Note. M = mean

Procedure

Of the 43 participants, 21% (n = 9) were interviewed in person and 79%
(n = 34) via telephone. All interviews were conducted by the first author.
Stakeholders were asked to consider the manner in which child
complainants were questioned in court; current practice, policy, and
procedures in their jurisdiction; reasons for any variation in practice; the
strengths and limitations of current practice (including the way in which
judicial intervention was used to moderate this process); and how—if at
all—the process could be improved.

Rather than rely on pre-existing theories or frameworks, the study
involved an inductive, bottom-up approach to gain insight into what
stakeholders perceived were the major issues for practice. The researcher
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asked only broad open-ended questions to encourage narrative responses.
At the end of the interview, each participant provided details about their
experience in the criminal justice system, and estimated the number of
child sexual abuse prosecutions on which they had worked. All interviews
were audio-recorded, transcribed verbatim, double-checked for accuracy,
and de-identified.

Analysis

Thematic analysis conformed to the six guidelines for best practice using
an inductive approach (Braun & Clarke, 2006). Two researchers subjected
each transcript to open coding, independently conducting a line-by-line
analysis of the transcripts (reduction) and identifying concepts within
statements (Strauss & Corbin, 1990). Statements with similar concepts
were grouped together. The two researchers met to identify common
concepts, and found a high rate of agreement. They re-examined
transcripts for statements that supported the identified concepts, grouping
these according to core themes. Identification of core themes reduced the
large volume of natural language data into meaningful and concise units of
analysis (Miles & Huberman, 1984). Once the two researchers had agreed
on all themes, a third researcher re-analysed the transcripts using these
themes, and identified representative quotes to illustrate the findings.
Potentially identifying information was removed, and minor corrections to
wording and grammatical were made to improve readability.

RESULTS

Below, we outline the main themes that arose during discussion of (1)
lawyers’ questioning, and (2) judicial intervention. Within each topic,
themes are presented in order of frequency, with the most common listed
first. There were no discernible differences across jurisdiction, therefore
the quotes provided are not differentiated in this way.

Lawyers Questioning

Of our sample, 33% (N=14) perceived that child questioning was working
effectively, 41% (n=18) said that it depended on the circumstances, and
26% (N=11) rated it as ineffective. We identified four primary themes in
stakeholders’ responses, most of which centred on cross examination

Variability in questioning practices. Stakeholders noted considerable
variability in questioning practices. Some legal professionals—often those
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with their own children—were perceived to be very effective at
establishing rapport, communicating effectively, and putting the
complainant at ease. Others, however, were considered ill-equipped to
question children, for a variety of reasons. Stakeholders gave examples of
legal professionals who were aggressive, dismissive, rude, harassing,
confusing, and repetitive; they suspected some defence counsel of
deliberately trying to inflict distress. The general tenor of the comments
suggested that stakeholders considered the cross-exanimation process to
be particularly unfair to child complainants.

Much like the police interview, cross-examination varies so
wildly depending on the capability of the person asking the
question. (Defence Lawyer)

There are lawyers who are antagonistic and aggressive in these
cross-examinations and there are some that are not... [ have seen
defence counsel be aggressive with child witnesses, and
sometimes it appears that they are deliberately trying to cause
distress. (Defence Lawyer)

There are still some older-style barristers whose tone is belittling
and humiliating, and often victims say to me at the end of it
“Why are they allowed to just call me a liar? Why am I on trial?
I didn’t do the wrong thing”. Overwhelmingly, victims feel quite
horrified by the ordeal that they have been put through in
cross-examination. (Prosecutor)

I have seen prosecutors and defence counsel who should not be
allowed near a complainant. (Judge)

Developmentally inappropriate questioning. The most common criticism
of questioning was legal professionals’ inability to adapt their question
style to the developmental level of the child. This could manifest itself in
two ways: (1) questions formatted in a confusing and complex way (e.g.,
lengthy, multiple, or leading questions), and (2) questions using
developmentally inappropriate language and concepts (e.g., complex
terminology or legalese). Stakeholders expressed concern that problematic
questions elicited unreliable responses.
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Lawyers vary a lot in terms of their capacity to understand the
cognitive limitations of children. Some of them talk to children as
if they are adults, and some of them talk to them as if they are
babies. Trying to pitch their questions in terms that are appropriate
to the child’s level of language ability is a difficult thing. I have
seen very ineffective cross-examination because the defence
counsel gets that wrong. (Defence Lawyer)

The main problems I see are double-barreled questions, multiple
questions rolled up into one, confusing topics that make the
questions confusing, the use of legal terminology as opposed to
simple plain English and changing topics. (Prosecutor)

Everyone needs more education on the appropriateness of the
language used. (Judge)

The questions are always complex and ambiguous, and children
do not understand so they just agree. (Witness Support Officer)

Aggressive cross-examinations are counterproductive. Despite their
criticisms of current practice, many stakeholders suggested that attitudes
towards child cross-examination had changed considerably over the last 30
years, and that an aggressive and harassing style of cross-examination was
less common than it used to be. Defence counsel emphasised that treating
a child aggressively or disrespectfully during cross-examination was
counterproductive, because jurors reacted negatively to this behaviour, in
turn biasing the jury against the accused. Aggressively questioning
children was perceived to indicate outmoded practice and/or incompetence
of defence counsel. Many stakeholders suggested that fairness to both the
child and the accused was achieved by a considered and careful approach
to cross-examination.

Defence counsel are far less aggressive with children because
they know it will completely turn off the jury. So they are much
more careful about their questions because they know the child
has to understand them, and the judge will jump on them [the
defence counsel] if they are using complex or multi-barrel
questions. (Prosecutor)
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I think there is a wide understanding among defence counsel that
you do not win any points with the jury by speaking rudely to a
child, trying to confuse them, or being unduly nasty. That sort
of hostility in cross-examination is on the decline. But there are
different people with different styles. My experience of
watching defence counsel cross-examine children is that
generally they do it quite well, in a way that would not leave
them feeling too attacked. (Defence Lawyer)

Sensible counsel have taken the view that extremely aggressive
questioning of a child witness can often be counterproductive.
(Judge)

Current questioning guidelines are sufficient but poorly enforced.
Lawyers and judges commonly noted that current practice guidelines for
the questioning of child sexual abuse complainants (e.g., s41 of the
Evidence Act 1995 (Cth); Babb, 2009) gave adequate protection to
complainants and were fair to both parties, but the degree to which they
were followed varied. Particular concern was raised that the guidelines
were sometimes disregarded—at times deliberately and at other times due
to a lack of skill or awareness of their existence or form. In such cases,
legal counsel had a basis for objection and the presiding judge had
sufficient power to intervene, but objections were not usually made and
judges did not always exercise this power.

We have published guidelines on cross-examining child
witnesses and witnesses with mental disabilities. The guidelines
assist both the judge and counsel to understand what the
expectations are. But sometimes it does not matter how many
guidelines you have, some counsel are just incapable of framing
a question in a simple way. (Judge)

One of our judges has drawn up some guidelines, which guide
defence and prosecution about how they need to be talking to
children. The problem is that it depends on the judge actually
managing that process. (Witness Support Officer)
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There is this brilliant practice direction but defence lawyers have
not read it and judges do not enforce it, so it is basically useless.
(Prosecutor)

One rule that defence counsel noted could be reformed to improve child
complainants’ courtroom experience was having to ask the child about the
accused’s theory of the case. Often this requirement was achieved using
questions like “I put it to you that...” or “I suggest to you that...” Several
defence counsel questioned the utility of this long-standing practice—both
evidentially and in terms of the potential harm and confusion it might cause
to child complainants.

I do not deliberately set out to upset anybody, but you have to
put to people fairly directly that they are lying about things. It is
the adversarial process, and you cannot get around it. It is never
going to be a round table discussion, it is always going to be two
sides of the story, otherwise it would be a guilty plea. There is
no easy fix. (Defence lawyer)

The way that questions are asked during cross-examination could
be simplified. They need to take away the “I put it to you” and
“I suggest to you”, and just say “maybe it did not happen that
way.” (Witness Support Officer)

Lawyers and judges need more professional development in this area.
There was strong acknowledgement by lawyers and judges that cross-
examining a child required a high level of skill. Levels of professional
development varied across jurisdictions and professions, but most legal
professionals in our sample expressed a desire for more training and
professional development opportunities for evidence-based questioning.

Although some stakeholders noted that their organisations
provided initial and ongoing opportunities for professional development,
others reported that they had to learn “on the job.” Several judges described
their current level of training as inadequate, and acknowledged the
negative impact this might have on trials. Defence counsel in particular
were considered to be at risk of lacking ongoing professional development
because, unlike judges and prosecutors, they did not tend to have
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organisational support for training. Stakeholders recognised that even
when opportunities for professional development existed, there was no
guarantee that professionals took advantage of them.

We are doing a pretty good job at professional development, but
it comes down to the individual and how much they take on
board. For those people who really believe in the work we do,
it’s great. Other people will just do it to get the professional
development points. In terms of what is being offered by our
office as an organisation, I think we are doing pretty well.
(Prosecutor)

We have continuing professional development every year about
various strands of our practice. In criminal law, a lot of us do
child sex (or sexual) type matters. But I think the development
in this area is something that you learn from experience, rather
than being told. (Defence Lawyer)

Generally we have no evidence-based practice. Legal training
generally is very limited. There is a lot of misplaced intellectual
snobbery about learning from social science disciplines. A lot of
research about juries, child development and children’s
disclosure in sexual offence cases is being done but is not
actually known and is not easily accessible to practising lawyers
and judges. There is a real risk that unfounded belief and
mythologies continue to be perpetuated. (Judge)

Regarding the specific nature of training required, lawyers and judges
perceived that training should be more practical (e.g., role-playing) and
should include external expertise (e.g., experts in memory and
interviewing). As well as wanting specific knowledge, direction, practice
and feedback on appropriate questioning of children, professionals further
commented on the need for broader training—in child development and
children’s responses to sexual abuse, for example.

There is a need for experts in child psychology to speak to
lawyers. (Defence Lawyer)
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Education is needed for lawyers and judges regarding the
appropriateness of the language used with children. We have
had a little bit, but we need a lot more. (Judge)

The more professional development available and the more we
base things on evidence, the better. Tell our politicians that.
(Judge)

JUDICIAL INTERVENTION

Stakeholders were divided in their views about the effectiveness of judicial
interventions when children are questioned. Across the sample, 38% (n =
16) of participants stated that interventions were working effectively; 41%
(n = 18) stated it depended on the circumstances; and 21% (n = 9) stated it
was ineffective.  Our analysis revealed two primary themes in
stakeholders’ responses.

Some judges are better at intervening than others. A strong theme in
responses about the scope and quality of judicial interventions was that
these depended on the characteristics of the presiding judge. Stakeholders
stated that some judges allowed inappropriate cross-examination to
continue without intervening, whereas others erred by intervening too
much, disrupting the flow of the trial.

It depends on the particular view of the judge and their attitude
toward whether their role is to intervene, or be a more traditional
judge who should leave it to the parties and intervene as little as
possible. (Prosecutor)

The process of cross-examination is necessarily one that is meant
to test the evidence, and the question is: when does it reach the
point of being too testing because it becomes too traumatic for
the witness or too aggressive? The dividing line is a matter of
judgment, which can vary from judge to judge. (Judge)

Stakeholders offered a variety of reasons for observed inconsistencies
in judicial practice; these primarily centred on how the judge balanced the
need to protect the child’s welfare with the accused’s right to a fair trial.
The degree to which a judge restricted cross-examination was considered
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to reflect the degree to which the judge leaned towards the prosecution or
defence. Some judges were perceived as more protective of complainants
due to a better understanding of their needs and of the myths around sexual
abuse. Judges who were more understanding were often also perceived as
more friendly to complainants and able to put them at ease, thereby
improving the complainants’ experience of giving evidence. Prosecution
and defence counsel perceived that variability in judicial intervention was
problematic because the judge could exert a strong influence on trial
outcome.

The success and failure of a case can depend on which judge you
get. It affects everything. It affects the interventions that they
make and how they speak to the complainant. It affects when
you object to a cross-examination that is unfair, convoluted or
confusing to a child, as you are dependent on whether they allow
the objection or not. (Prosecutor)

Some judges are fantastic and will stop defence when they keep
asking the same question, or when they have been at cross-
examination for days on end. But there are judges who just allow
things to go on ad nauseam. So it is a personality choice as well
when you are choosing the judicial officers. Some of them are
divine, they put victims at their ease. Other judges, usually the
older males, can be rude and dismissive. (Prosecutor)

There are so many different judges. I had one judge who was
very defence-leaning and although no one was being nasty, there
were lengthy cross-examinations, without due regard for the
needs of the children. But you also get the other extreme of that.
(Defence Lawyer)

Some judges are really good at making sure that the victim
understands the questions and they do intervene if the questions
are too long or confusing. But, at the same time, some judges
will not say one word to the victim during the whole of the
evidence and cross-examination. (Witness Support Officer)
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Intervening regularly is detrimental to a fair hearing. Many of the lawyers
and judges in our sample saw the judge’s role as overseeing the trial and
ensuring that both parties adhere to the law. These participants believed
that judges should intervene minimally when lawyers were questioning a
child complainant. Concerns were expressed that frequent interventions
could bias juror decision-making by implying support for one side. In
particular, participants noted that frequent interventions during cross-
examination of a child could be prejudicial to the accused. Again,
stakeholders discussed the need for a judge to walk a delicate line between
protecting the complainant and allowing a fair trial.

The more the judges butt out and leave it to the parties running
the case the better. Judges batting for either side is dangerous,
and it can backfire if it becomes too obvious. The judge has a lot
of power and they should be very careful about using it. (Defence
Lawyer)

The prosecutor does not necessarily mind that the defence counsel
are asking inappropriate questions, to a point, because it does not
go down well with the jury, so it may actually advance your case.
(Prosecutor)

I avoid intervening during counsel’s questioning because it is not
a good look. Iam not running the trial, the advocates are running
the trial. Their job is to represent their respective clients, the
complainant and the accused. My job is to keep my head down.
(Judge)

There is, in my view, great wisdom in aspiring to silence when
on the bench. (Judge)

Both prosecutors and defence counsel expressed strong views that an
overly interventionist judge could inappropriately disrupt a line of
questioning, and therefore the lawyers’ ability to test the evidence.
Lawyers reported that some judges adopted a more inquisitorial manner—
asking questions and eliciting more information; this approach was
perceived to be contrary to their assigned role within the adversarial
system. Another disincentive for judges to intervene was that it could
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provide grounds for appeal; hence, adopting a conservative approach
reduced the likelihood of a re-trial and of the complainant having to give
evidence again.

Some judges are so interventionist that they keep interrupting
and try to run the trial themselves. You might be asking a line
of questioning when they cut you off and ask a series of
questions, so when they tell you to continue it has completely
stuffed up your line of questioning. (Prosecutor)

Judges are intervening for everything you can imagine; it is
really completely unnecessary. They just need to sit back, and if
there is anything detrimentally wrong then by all means they
should intervene, but unless they are called upon they should just
adjudicate. They are there as the law’s judge; they need to make
sure the law is in force in their courtroom, but they are not an
inquisitor. (Defence Lawyer)

The judge should not interfere with the adversarial process, and
it is for counsel, being conscious of their obligations, to decide
what questions are going to be asked and what questions are not
going to be asked. That has led judges to be reluctant to
intervene in cross-examination. (Judge)

A lot of judges stay out of it to a certain degree because if they
do intervene it could be an appeal point. (Witness Support
Officer)

DISCUSSION

The overarching theme in stakeholders’ responses was that the procedures
for questioning child complainants in the courtroom were not optimal and
could be improved. Stakeholders noted that the adversarial nature of
criminal trials meant that giving evidence at trial will inevitably be taxing
for child complainants, but they nonetheless identified clear pathways for
improving the process, emphasising that such improvements were likely to
improve the reliability of the evidence as well as the subjective experience
of the child.
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The major focus of discussion about questioning practices was
cross-examination.  This focus was not surprising given that cross-
examination’s unique aims (i.e., to discredit the witness) and methods
(e.g., ahigh reliance on leading questions) are out of step with best-practice
techniques for interviewing children. This focus echoes concerns of social
scientists who have explored the effect of this process on children’s
consistency and accuracy (Zajac et al., 2012). The observed emphasis on
cross-examination may also reflect the fact that, in all four jurisdictions
represented in this study, pre-recorded police interviews were increasingly
used as children’s evidence-in-chief, greatly reducing the need for
prosecutors to question child complainants in court.

Although stakeholders acknowledged that cross-examination
posed difficulties for children, they perceived that legal counsel had come
a long way from the days of confusing and intimidating children in an
attempt to strengthen the defence. Their perception was that, nowadays,
very few defence lawyers—and typically only those who were “old
school”—sought to do this deliberately. Stakeholders noted that the
reduction in this approach was likely for ethical reasons, and because
aggressive cross-examinations were now seen as counterproductive.

But even defence lawyers who are not aiming to cause distress or
confusion do not automatically ask questions commensurate with a child’s
developmental level. In fact, the structure of cross-examination questions
in Australia and New Zealand has remained unchanged across several
decades (Zajac, Westera, & Kaladelfos, 2018). Rather, our stakeholders
perceived that the inappropriate pitch of courtroom questions was often
unintentional—both in terms of the structure of the questions and the
vocabulary and concepts used.

Although judicial interventions should serve as a safeguard against
inappropriate questions, our analysis revealed three primary reasons why
this is unlikely to be the case. First, judges might not be aware of when
they should intervene. In fact, some early North American empirical
research suggested that judges believe they are already doing a good job
of addressing inappropriate courtroom questions posed to children (e.g.,
Hafemeister, 1996). Such beliefs are out of step with the low rates of
judicial intervention perceived in this study and directly observed in
studies in New Zealand (Davies & Seymour, 1998; O’Kelly et al., 2003;
Zajac et al., 2003; Zajac & Cannan, 2009). Such a mismatch suggests that
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judges may not possess a robust functional understanding of the types of
questions that are inappropriate for children (Eastwood & Patton, 2002).

Second, other factors discourage judges from intervening in
response to developmentally unsound questions. Foremost among these is
avoidance of any action that might evoke an appeal or form a basis to set
aside a verdict. For instance, judges avoid the appearance of bias. They
may also be hesitant to disrupt the trial—especially if an intervention
necessitates legal discussions in the absence of the jury (see also Davies &
Seymour, 1998; O’Kelly et al., 2003).

Third, judicial interventions do not necessarily serve to improve the
questions posed. Research tells us that even when lawyers are alerted to
the fact that their questions are developmentally inappropriate, they
struggle to know how to correct them. In Zajac and Cannan’s (2009) study,
for example, on the rare occasions when a child complainant asked a
lawyer to rephrase a question, the lawyer’s subsequent question was more
likely than chance to be linguistically complex. Such findings suggest that
awareness is a necessary-yet-insufficient component of improving
questioning.

How, then, do we improve the skill with which lawyers question
children? The stakeholders in our study appreciated that interviewing
children is a particularly complex task requiring a specialist skill-set that
can’t be taught without practice. They expressed a need for instruction that
was practically focused—based on active skill development rather than the
mere transmission of information. The empirical literature supports this
approach. Even evaluations of practical-based interview training programs
for child witness interviewers show that participants struggle to develop
and maintain appropriate questioning skills (Cederborg, Orbach,
Sternberg, & Lamb, 2000; Sternberg, Lamb, Orbach, Esplin, & Mitchell,
2001; 1999). The key to achieving lasting change is likely to be an
incremental approach, in which professionals first receive clear instruction
on questioning methods and their application, then build from sub-skills to
more complex skills, engage in multiple progressive learning sessions
spaced over time, conduct mock interviews with trained actors, and receive
expert feedback on their performance (Powell, 2008). Blended learning—
which includes both online and face-to-face sessions—can be an effective
and inexpensive means of developing these skills (Benson & Powell,
2015). The use of intermediaries and communication assistants could also
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provide a contingency plan for situations in which lawyers’ questions are
still unnecessarily challenging (see Plotnikoff & Woolfson, 2015); such
approaches are already being piloted in Australia (Cashmore, Katz,
Shackel, & Valentine, 2017).

Notably, the stakeholders also expressed a desire for education on
broader topics, such as children’s responses to sexual abuse. Training in
this area could eliminate some of the myths about the behaviour of child
abuse victims that have persisted in courtroom guestioning—even across
several decades (e.g., that a genuine victim of abuse would not maintain a
relationship with the perpetrator; Zajac, Westera, & Kaladelfos, 2017).

CONCLUSION

Overall, stakeholders perceived that the questioning and management of
child questioning courtroom had improved markedly in recent decades, but
noted that further progress was necessary. Rather than communicating a
desire for further reform, however, their proposed solutions focused
predominantly on the need for more assistance to adhere to existing rules
and guidelines. While we note the limitations associated with research of
this kind—including a relatively small, self-selected sample and potential
memory and social desirability biases—it is of note that the issues raised
were consistent, both within our sample and outside of it. Indeed, the
concerns voiced by the stakeholders in this study are largely the same as
those raised by researchers for a number of years. Now that legal
professionals are acknowledging the importance of—and indeed
welcoming—input on these issues, it is imperative that psychological
scientists respond swiftly to their call, by developing and providing
comprehensive hands-on training for lawyers, and by conducting ongoing
research into the factors that increase its relevance and efficacy. Such an
approach will pave the way for a fairer process for child witnesses, and in
turn for a more effective criminal justice system.
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Police Moral Injury, Compassion Fatigue, and
Compassion Satisfaction: A Brief Report
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ABSTRACT

Police compassion fatigue, or the emotional cost of caring associated with police
work, can lead to post-traumatic stress disorder, work dissatisfaction, depression,
burnout, self-criticism and destructive coping strategies. Similarly, officers may
experience moral injury in the line of duty when they witness or become involved
in acts that transgress their moral beliefs. The strains of compassion fatigue and
moral injury may negatively influence police compassion satisfaction, or the
positive feelings and benefits experienced because of caring for others. The
purpose of this study was to examine the contributions of compassion fatigue and
moral injury on police compassion satisfaction among a sample of police officers
from the National Police of Finland (n=454). Results indicated that greater levels
of compassion fatigue and moral injury were significantly associated with low
levels of compassion satisfaction. Clinical and practical ideas are offered, with
the aim of minimizing the effects of compassion fatigue and moral injury while
promoting compassion satisfaction for law enforcement officers.

Keywords: moral injury, compassion satisfaction, compassion fatigue, law
enforcement, police stress, trauma

INTRODUCTION

I_aw enforcement officers experience a myriad of occupational

stressors associated with the high demands of policing. These include, but
are not limited to, answering unforeseen emergency calls, dilemmas
related to use of officer discretion, and facing moral transgressions in the
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line of duty that are inconsistent with their personal beliefs. The distinct
types of perceived stressors in law enforcement are categorized as
operational (stress of doing the job), and organizational (stress related to
the culture of policing) (McCreary & Thompson, 2006). Prior research has
demonstrated that common stressors in policing include: fatigue, shift
work, lack of time spent with family and friends, paperwork, bureaucratic
red tape, staff shortages, inconsistencies in leadership, and the perception
of having to prove yourself to the organization (Kohan & Mazmanian,
2003; McCreary, Fong, & Groll, 2017). These stressors may lead to
burnout and low job satisfaction among officers (Brady, 2017).

Police Stress and Trauma Exposure

In addition to routine stressors, police officers encounter potentially
distressing events in the line of duty that can result in psychological
trauma. It is estimated that officers are exposed to nearly 900 traumatic
events throughout their careers (Rudofossi, 2009). A study of trauma
exposure among early career officers showed that cadet officers reported
at least one exposure to off-duty trauma prior to their recruitment process
and a 59% higher traumatic stress level once exposed to work-related types
of trauma after one year on the job (Huddleston et al., 2007). The
multifaceted, complex and cumulative form of police trauma can be direct
or indirect, and has been conceptualized as Police Complex Trauma
(Papazoglou, 2013). Officers’ cumulative and frequent exposure to
traumatic events can lead to post traumatic stress disorder and poor
physical health outcomes such as cardiovascular disease, high blood
pressure, and hormonal abnormalities (Chopko, Palmieri & Adams, 2015;
Hartley, Violanti, Sarkisian, Andrew, & Burchfiel, 2013; Violanti et al.,
2006). In summary, exposure to multiple types of traumatic events carries
profound effects on officer well-being.

Compassion Fatigue and Compassion Satisfaction

High stress occupations often require emotional labour. Officers often take
on dual roles in the line of duty that can be emotionally demanding. For
example, when responding to a domestic violence call, officers may show
compassion to the victim while maintaining assertiveness and composure
to apprehend the perpetrator (Chopko, 2011). The emotional cost of caring
associated with police work is described as compassion fatigue (Figley,
1995). Compassion fatigue is also recognized as an indirect, secondary
form of trauma exposure that can lead to post-traumatic stress disorder,
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work dissatisfaction, depression, burnout, self-criticism and destructive
coping strategies (Bride, Radey, & Figley, 2007; Cicognani, Pietrantoni,
Palestini, & Prati, 2009). The frequency of traumatic events also leads to
compassion fatigue (Gehrke & Violanti, 2006). Specialised officers who
work extensively with sexual assault victims and child victims report high
levels of burnout and secondary trauma (Gehrke & Violanti, 2006;
Turgoose, Glover, Barker, & Maddox, 2017). Similarly, police officers
who have witnessed fellow officers being shot in the line of duty have
experienced compassion fatigue (Gehrke & Violanti, 2006). Additionally,
prior research demonstrates that one in four officials who investigate
online child exploitation is vulnerable to secondary trauma and burnout
associated with indirect trauma exposure through graphic imagery (Brady,
2017; Silver et al., 2013). The cost of caring for others regularly exposes
officers to emotional exhaustion through indirect forms of trauma.

Although officers experience adverse emotional well-being due to
compassion fatigue, the satisfaction of helping others is a positive attribute
of police work. According to the tenets of Positive Psychology, it is
possible to experience positive and negative psychological well-being
simultaneously (Seligman & Csikszentmihalyi, 2000). Comparatively,
compassion satisfaction is a feeling of emotional accomplishment and
reward for helping others, despite the exposure to traumatic events and
burnout associated with job performance (Papazoglou, Koskelainen,
Stuewe 2017; Stamm, 2002). The concept of compassion satisfaction is
understudied among the law enforcement population. However, prior
research demonstrates that compassion satisfaction leads to higher job
commitment, performance, and better quality of life (Cicognani et al.,
2009; Stamm, 2002). Furthermore, not all individuals who face traumatic
events experience compassion fatigue, suggesting that satisfaction from
helping others buffers the negative outcomes of compassion fatigue
(Stamm, 1995; Stamm, 2002). Therefore, it has been proposed that strong
support systems outside of work, and within the workplace, may mitigate
the severity of compassion fatigue (Brady, 2017; Harr, 2013).

Moral Injury

Existing research on moral injury focuses on soldiers and veterans. Less
is known about the prevalence of moral injury among police officers
(Papazoglou & Chopko, 2017). Moral injury is defined as, “Perpetrating,
failing to prevent, bearing witness to, or learning about acts that transgress
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deeply held moral beliefs and expectations” (Litz et al., 2009, p.700). It is
argued that mistakenly taking the life of a civilian, witnessing or
participating in atrocities, seeing the grotesque aftermath of human
remains, or having the inability to help women and children in a war zone
lingers in the minds of soldiers (Litz et al., 2009). Examples of moral
injury include decisions related to strategic bombings that put civilians in
danger, decisions by medical military personnel to assist wounded
individuals at the risk of incurring additional casualties, or ambiguous
threat assessments made on approaching vehicles (Bryan et al., 2016). As
a result, moral injury is accompanied by feelings of guilt and shame
thereafter (Tangney, Stuewig, & Mashek, 2007). The feeling of shame is
more destructive than guilt, as it evaluates and condemns the self as
powerless and worthless, which leads to externalizing the inner conflict
through anger (Bryan et al., 2016; Tangney, Stuewig, & Mashek, 2007).
Thus, moral and ethical conflicts can disrupt core, personal beliefs.

Furthermore, the transgressions of personal core values and beliefs
resemble trauma-related symptoms. The principal guide for psychiatric
diagnoses in the United States (Diagnostic and Statistical Manual of
Mental Disorders, DSM-5) argues, yet does not fully capture, that moral
injury is a precursor to PTSD symptoms (Litz et al., 2009; Nash & Litz,
2013). The symptom similarities between moral injury and PTSD include
triggering, re-experiencing, avoiding, and numbing (Shay, 2014).
However, Bryan, Bryan, Roberge, Leifker, & Rozek (2018) argue that
moral injury and PTSD are two separate constructs with unique
characteristics, and the combination of the two leads to higher risk for
suicide ideation and suicide attempt among military personnel.
Specifically, the presence of moral injury in combination with PTSD
increases the risk of suicide attempt. Whether moral injury is a precursor
to PTSD, or simply exacerbates the symptoms, it should not be excluded
when treating soldiers and veterans diagnosed with PTSD (Litz et.al, 2009;
Nash & Litz, 2013).

Although extant research focuses on moral injury among military
personnel, police officers are also exposed to similar traumatic events.
Police officers in the line of duty experience atrocities, exposure to
gruesome crimes, and death (Papazoglo, 2013). Officers have ranked
killing someone during use-of-force, bearing witness to someone else
being killed, and mistakenly killing a colleague, as the most traumatic
events with which to cope (Chopko et al., 2015; Violanti & Aron, 1995;
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Weiss et al., 2010). Additionally, police compassion fatigue such as
burnout and secondary trauma may be closely related to the transgression
of personal moral beliefs (Papazoglou & Chopko, 2017). As previously
mentioned, hearing stories from victims of sexual assault or being exposed
to images of child exploitation can lead an officer to experience
compassion fatigue and moral injury. These experiences can alter beliefs
about the safety and benevolence of the world as well as beliefs about the
trustworthiness of human beings (Litz et.al, 2009; Papazoglou & Chopko,
2017). Asaresult, the strains of moral injury and compassion fatigue may
lead to lower compassion satisfaction among police officers. Therefore, it
is hypothesised that compassion fatigue, compassion satisfaction and
moral injury among law enforcement personnel are closely related.

The Present Study

The purpose of this study is to examine the contributions of compassion
fatigue and moral injury on police compassion satisfaction. It is expected
that high levels of moral injury and compassion fatigue are associated with
low levels of compassion satisfaction.

METHODS

Participants and Procedures

Data for the present study were obtained through research collaboration
with the National Police of Finland. There are approximately 7,500
officers in the Finnish National Police and training to become a police
officer in Finland takes approximately 3 years to complete. Police training
in Finland includes psychoeducation about the physiology and psychology
of stress as well as resilience training offered by a multidisciplinary team
of police officers and psychologists. Since 2012, there have been
mandatory procedures following critical incidents which include
debriefing, national post-trauma workshops, and recommendations for
private partnerships to support physical and psychological officer wellness
and overall occupational health (CEPOL, 2017).

Officials from the National Police of Finland invited all officers
who had been exposed to critical situations to participate in an online,
internal police survey about their trauma-related experiences (as
manifested by compassion fatigue and moral injury) as well as their
satisfaction with helping those who suffer. Informed consent for study
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participation was obtained electronically. Officers who self-reported
exposure to critical incidents in the line of duty were included in the current
study and they were directed to additional survey questions which assessed
compassion fatigue, compassion satisfaction, and moral injury. Critical
incidents were broadly defined for officers with examples provided of
what could be experienced as critical such as experiencing a life-
threatening incident or resolving a situation involving interpersonal
violence. The sample (n=454) was 74% male and 100% white Europeans
with a mean age of 42 and a mean of 18 years in law enforcement. A
majority of participants (87%) were assigned to patrol or criminal
investigation areas of work. Participants were asked about their frequency
of exposure to critical incidents with 37% of participants reporting that
over 20% of their work time included critical or similar incident exposure.

Measures

Demographic variables. Gender and length of career in law enforcement
were included as control variables in the present study. Gender was
included as a dichotomous variable and length of services was a continuous
variable with responses ranging from 1 to 42 years of service.

Compassion satisfaction and compassion fatigue. The Compassion
Satisfaction and Fatigue Test was used to assess levels of compassion
satisfaction and compassion fatigue in the present study (Figley & Stamm,
1996). This test is comprised of 66, Likert-type items, with response
options ranging from O=never to 5=very often. Items included questions
about the thoughts and feelings associated with helping others (e.g.
“Working with those I help brings me a great deal of satisfaction,” “I have
a sense of hopelessness associated with working with those | help”).
Summed composite scores were calculated with higher scores reflecting
higher levels of compassion satisfaction and compassion fatigue
respectively. The Compassion Satisfaction and Fatigue Test has been
widely used to assess these constructs among helping and frontline
professionals (Bride, Radey, & Figley, 2007). The Cronbach’s alpha for
compassion satisfaction was .910. The Cronbach’s alpha for compassion
fatigue was .897.

Moral injury. The Moral Injury Events Scale was used to assess
levels of moral injury in the present study (MIES - Nash et al., 2013). This
scale consists of 9 Likert-type items, with response options ranging from
1=strongly disagree to 6=strongly agree. A summed composite score was
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calculated, with higher scores reflecting higher levels of moral injury.
Items included questions about behaviours related to personal morals and
witnessing immoral acts (e.g. “I saw things that were morally wrong,” “I
acted in ways that violated my own moral code or values”). The
Cronbach’s alpha for moral injury was .750.

RESULTS

Multiple linear regression analysis was employed to examine the influence
of compassion fatigue and moral injury on police compassion satisfaction.
Length of service was not significantly associated with compassion
satisfaction (Model 1: B=-0.032; n.s.; Adjusted R2 = -.004). Compassion
fatigue was significantly associated with compassion satisfaction (Model
2: B=-0.286; p=.000; Adjusted R2 = .073). Additionally, moral injury
was significantly associated with compassion satisfaction (Model 3: B= -
0.176; p=.001; Adjusted R2 = .099) such that the linear combination of
predictors accounted for 10% of the variance in compassion satisfaction;
R2 = .109, adjusted R2 = .099. However, years of experience was not
significantly related to compassion satisfaction. The results of regression
models predicting compassion satisfaction are shown in Table 1.

Table 1
Regression Model Predicting Compassion Satisfaction (n=454)

Model 1 Model 2 Model 3

B(p) B(p) B(p)
Demographics
Gender* 0.018(0.733) 0.057(0.257) 0.051(0.300)
Years of service  -0.032(0.535)  0.006(0.906) -0.003(0.955)
Compassion -0.286(0.000) -0.232(0.000)
Fatigue
Moral Injury -0.176(0.001)
Overall Model n.s. p=0.000 p=0.000
Adjusted R? -0.004 0.073 0.099
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Note. Reference group for gender: males. Coefficients are standardized.

DISCUSSION AND IMPLICATIONS

This study explored the influence of compassion fatigue and moral injury
on compassion satisfaction among police officers. It is possible that
officers do not feel more or less satisfied over their years of service;
alternatively, officers who feel less compassion satisfaction over their
years of service may resign, retire, or move to a position that does not entail
exposure to traumatic incidents. Current study findings showed no
significant difference between males and females regarding the experience
of compassion satisfaction. As expected, results showed that both
compassion fatigue and moral injury were significantly and negatively
associated with compassion satisfaction. Therefore, it appears that
different types of traumatisation, as manifested in the present study by
compassion fatigue and moral injury, may negatively influence how
officers view the importance of their professional role. Both compassion
fatigue and moral injury are negatively related to compassion satisfaction.
To this direction, clinical and practical recommendations are made to
address both types of traumatisation.

Clinical and Practical Implications

Increasing compassion satisfaction among police officers, while
simultaneously minimising compassion fatigue, should be paramount aims
of law enforcement agencies and administration. Compassion fatigue has
been shown to weigh heavily on officers” mental and physical well-being
(Donnelly, Valentine, & Oehme, 2014; Warren, 2015). Reducing burnout
and fatigue among officers can have a positive impact on the officers, and
hence the agency budget.

Agencies experiencing high turnover may look to burnout,
frustration, and stressors as leading causes of issues with officer retention.
The costs associated with hiring and training a new officer can exceed
US$100,000 (Meade, n.d.). With the ever-increasing scrutiny of public
funds, reducing these expenditures by keeping existing personnel can
enable police administrators to direct scarce funds to areas of greater
concern. This can have a positive impact on job satisfaction among an
agency’s officers.

By introducing new officers to clinicians early in their careers, such
as initial agency orientation, and incorporating clinicians in frequent in-
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service training sessions, agencies can have a positive impact on
compassion fatigue while minimising the stigma around seeking mental
health support. Frequent and repeated interaction with a clinician can help
to reduce the stigmatisation of seeking help and increase utilisation of
clinical services to reduce compassion fatigue. By emphasising wellness,
clinicians and police administration can demonstrate support for officers,
and encourage them to seek assistance prior to issues negatively impacting
their work performance (Butterworth, 2001; Donnelly, Valentine, &
Oehme, 2014).

In addition, clinical work should focus on the important role of
compassion satisfaction in reducing the damaging impact of moral injury
and compassion fatigue on officers’ health, well-being, and even job
performance. Compassion satisfaction may be addressed and improved in
multiple ways during clinical practice. More specifically, officers may be
encouraged to journal, write letters of appreciation, and engage in
mindfulness techniques to promote appreciation for the value of their
service to the community. Officers put themselves in high-risk situations
and even sacrifice their lives to maintain peace and order; yet, officers may
view these sacrifices as part of their normal job duties and be unable to see
the value of their service.

Furthermore, clinicians should collaborate with police
administration and trainers to apply compassion satisfaction promotion
practices in organisational policy and training curricula. More precisely,
clinicians should be present during police training and, in collaboration
with trainers, stress the important contributions officers make when
helping victims and those in need. For example, the current
multidisciplinary training efforts to support officer resilience among the
National Police of Finland could be expanded to include the promotion of
compassion satisfaction. Analogously, clinicians could help promote
organisational culture that encourages officers to spend time with their co-
workers and supervisors, and share accomplishments or moments of
exemplary service internally. In this way, officers’ actions can be
appreciated and celebrated by their colleagues in the department.
Departments may also offer accolades to officers who have performed
exceptional services such as helping victims of crimes or saving people
from severe accidents or crime-related injuries. Community organisations
should be invited to participate in officer recognition activities so that
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appreciation for police services is also expressed by community
organisations and not solely by police organisations.

Research Implications

Compassion fatigue and posttraumatic stress have been predominately
featured in North American professional and mainstream media outlets
because of recent events such as mass shootings in schools, theatres, and
churches, as well as highly publicised officer-involved shootings. It is
important for researchers to bring forward accurate data and information
to provide policymakers and stakeholders with the tools necessary to reach
informed and educated decisions. Expanding the research to include other
public safety professionals may also prove beneficial. Moral injury,
compassion fatigue, and compassion satisfaction research should be
expanded to include fire service personnel too.

Limitations of the study associated with cross-sectional and self-
report data include the inability to understand how compassion fatigue and
moral injury influence compassion satisfaction over time and how
physiological stress response processes impact officers’ psychological
responses to stress as captured by self-report measures. Future studies
should explore these relationships over time through longitudinal methods
and consider the interplay of biomarkers in the relationship between
compassion fatigue, moral injury, and compassion satisfaction. While the
current study predominantly included white, male officers, future research
on the manifestation of police trauma should purposively sample ethnic
minority officers and explore gender differences. Results can then be used
to inform gender-specific recommendations for the promotion of female
officer health and well-being. As this study collaborated with the National
Police of Finland, it would be beneficial if future research explored the
topic in regard to US and Canadian law enforcement officers and agencies
to examine compassion fatigue, moral injury, and compassion satisfaction
comparatively and increase the generalisability of findings.

CONCLUSION

The present study found that greater levels of compassion fatigue and
moral injury were associated with lower levels of compassion satisfaction
among study participants. This study highlights how compassion fatigue

Salus Journal 51 Volume 7, Issue 1, 2019



and moral injury, as manifestations of trauma, influence the experience of
compassion satisfaction. The strain of compassion fatigue and moral
injury may influence the way officers make meaning of their work and
shape the way they view their contributions of service and sacrifice for the
communities they serve. Law enforcement agencies and clinicians are
encouraged to integrate policies and practices that promote compassion
satisfaction among police officers while working to reduce the effects of
compassion fatigue and moral injury.
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Procedural Justice and Complaints about Police

Anna Corbo Crehan” and Jane Goodman-Delahunty

ABSTRACT

Prior to this research, legal practitioners and client advocates in New South Wales
were regularly reporting that their disadvantaged or marginalised clients were
mistrustful of, and dissatisfied with, the NSW Police complaints system. In an
online survey, 239 client advocates described a recent incident in which a client
with grounds to lodge a complaint against police declined and provided the
reasons for their client’s decision. Qualitative analyses of the narrative responses
confirmed the anecdotal evidence, thereby indicating a diminished sense of the
legitimacy of the police service. The research findings were then examined
against the four principles of procedural justice — trustworthiness, respectful
treatment, neutrality and voice — which have been established as critical for
securing and maintaining police legitimacy. This allowed conclusions to be
drawn about how police might restore community confidence.

Keywords: police, complaints, procedural justice, legitimacy

INTRODUCTION

I n a survey about experiences with the New South Wales Police

Force (NSWPF) complaint system, client advocates described the most
recent incident for which a client had adequate grounds to complain about
police but declined to do so. The project was instigated in response to
anecdotal evidence from legal practitioners and client advocates in New
South Wales indicating that their disadvantaged or marginalised clients
have low levels of trust in, and significant levels of dissatisfaction with,
the police complaints system. These reports also suggest fear of retaliation
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by police against complainants. In some cases, the legal practitioners and
client advocates are advising their clients not to make a complaint against
police, despite serious allegations about police misconduct. While these
reports have serious implications for the integrity of policing in NSW, and
for the human rights of people in contact with the police, prior to this
research, no scientifically robust empirical evidence existed to support or
refute these claims. This article reports findings in relation to three open-
ended questions to participants about circumstances in which their clients
declined to formally complain or they advised their clients not to pursue a
complaint.

While the findings were interesting in a number of ways, of
particular note was the frequency with which participant responses referred
to domestic violence (almost one-third of all responses) and unprofessional
and/or illegal conduct by police (61% of all responses). Findings in relation
to domestic violence were reported in a previous article (Goodman-
Delahunty & Corbo Crehan, 2016). The present paper provides an
overview of the issues raised by participants about police behaviours, and
considers the implications of those findings in light of procedural justice
theory.

REVIEW OF THE LITERATURE

Procedural Justice Theory

According to procedural justice theory, the use of fair procedures by those
in authority improves compliance and satisfaction with discrete exercises
of their authority thereby promoting acceptance of the legitimacy of that
authority. Two broad views of the importance of such fair procedures have
been posited. The first view, which might seem the more intuitively apt,
is fundamentally instrumental in nature, asserting that fair procedures are
valued because of the “favourable outcomes” they produce (Elliott,
Thomas, & Ogloff, 2011; Goodman-Delahunty, Verbrugge, Sowemimo-
Coker, Kingsford, & Taitz, 2013). The second view, that has been
confirmed in multiple international tests of the theory, asserts that the
fairness of the process by which outcomes are achieved may be more
important than the favourability of the outcomes themselves (Elliott,
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Thomas, & Ogloff, 2011; Mazerolle, Bennett, Davis, Sargeant, &
Manning, 2013a). This phenomenon is known as “the fair process effect”.

Irrespective of the mechanism, when applied to policing,
procedural justice theory leads to a “process-based model [that] calls
attention to procedural factors that may have significant impacts on
citizens’ behaviour during encounters with police” (Dai, Frank, & Sun,
2011, p. 159). While this appears to focus attention on discrete police
encounters with members of their communities, the principles also apply
more broadly to conceptions of police legitimacy or “public support of the
police and policing activities” (Sunshine & Tyler, 2003, p. 513). As social
psychologists have demonstrated, police work is legitimized in the eyes of
the public when it is conducted fairly, thereby increasing the likelihood
that people will “cooperate with policing efforts” (Sunshine & Tyler, 2003,
p. 514). While “cooperation” with police may seem most relevant to
suspects or offenders (i.e. people likely to be noncompliant with police
directions), the importance of procedural fairness in police interactions
with all citizens, including victims (Elliott, Thomas, & Ogloff, 2011) and
in terms of police customer service more generally (Goodman-Delahunty,
2010; Goodman-Delahunty, Verbrugge, Sowemimo-Coker, Kingsford, &
Taitz, 2013; Goodman-Delahunty, Verbrugge, & Taitz, 2013; Mazerolle,
Bennett, Davis, Sargeant, & Manning, 2013a), has also been demonstrated.

In the context of policing, a wholly instrumental view of procedural
justice is unlikely to be useful, given that police can engage in markedly
fair procedures but still not bring about favourable or desired outcomes
(e.g., because of a magistrate’s decision or a non-negligent failure to
identify an offender). Indeed, Murphy has argued that ... recent social
justice theories ... have steered away from ... an instrumentally focused
view of individuals to suggest that procedural justice matters to people for
reasons above and beyond self-interest concerns and the outcomes they
receive (2014, p. 4027).

In terms of a non-instrumental perspective, “procedures matter as
they convey important information to individuals about their value and
status in society” (Elliott, Thomas, & Ogloff, 2011, p. 594); “When people
feel they are treated with procedural fairness, their sense of self-worth is

Salus Journal 60 Volume 7, Issue 1, 2019



bolstered” (Murphy and Cherney, 2011, p. 237). On this view,
“perceptions of fair procedures ... shape the perceived legitimacy of the
authority, which, in turn, encourage adherence to the rules, and
cooperation with and support for authority” (Elliott, Thomas, & Ogloff,
2011, p. 592). And these fair procedures manifest in four components or
values, “trustworthiness, respectful treatment, neutrality, and voice”
(Goodman-Delahunty, 2010, p. 404; Mazerolle, Bennett, Davis, Sargeant,
& Manning, 2013b; Mastrofski, Jonathan-Zamir, Moyal & Willis, 2016).

In relation to a police complaints system, two temporal points of
police-citizen contact are especially relevant to procedural justice: (a) the
point in time when the relevant police behaviour occurred; and (b) the point
in time when the complaint was addressed. This article focuses on ways
in which people were treated that evoked consideration of a complaint
against police.

Police Complaints Systems

The statutory provision for complaints about police officers in NSW is
contained in Part 8A of the Police Act 1990. Following legislative changes
in mid-2017, there are two avenues by means of which complaints about
police officers’ conduct can be made: the NSW Police Force itself via any
member of the Force, and the Law Enforcement Conduct Commission.
This Commission “replaces the Police Integrity Commission (PIC) and the
Police Compliance Branch of the NSW Ombudsman with a single
oversight body ... [and will] focus its attention and efforts on ... serious
cases of misconduct and maladministration ...” (Law Enforcement
Conduct Commission, n.d.). Serious misconduct is defined by the
Commission as ... conduct that could result in prosecution for a serious
offence (an offence punishable by imprisonment for life or for a term of 5
years or more) or serious disciplinary action (e.g. termination of
employment) or a pattern of conduct indicating systemic issues or corrupt
conduct (Law Enforcement Conduct Commission, n.d.).

According to the Commission, serious maladministration, which
may occur at either agency or officer level, is defined as “conduct of a
serious nature that is unreasonable, unjust, oppressive or improperly
discriminatory or arises wholly or in part from improper motives”. At
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officer level, such maladministration is conduct that “although not
unlawful, is of a kind that is procedurally unfair”. Importantly, it remains
the case that “the NSW Police Force ... [is] primarily responsible for
investigating complaints involving their employees” (n.d.).

This system of police investigating police is not without problems,
which have been well-canvassed (e.g. Brown, 2012; NSW Coroner, 2011,
Independent Broad-based Anti-corruption Commission, 2015; Federation
of Community Legal Centres (Victoria), etal., 2011; Police Accountability
Project, 2017; Commission for Public Complaints against the RCMP,
2009). In 2011, the NSW Coroner, in findings related to a death in police
custody, said of the underlying police investigation that it “was seriously
flawed, ... and will have failed to persuade the community that the
circumstances surrounding ... [the] death were investigated scrupulously
and fairly” (para. 124). This same issue of community confidence was
raised by the Commission for Public Complaints against the Royal
Canadian Mounted Police, which commented in 2009 that the
“fundamental” issue is “whether this process can engender public
confidence in the transparency, impartiality and integrity of the criminal
investigation and its outcome” (p. 1). And a UK Inquiry concluded, inter
alia, that “Investigation of police officers by their own or another Police
Service is widely regarded as unjust, and does not inspire public
confidence” (Macpherson, 1999).

The United Nations Office on Drugs and Crime (UNODC) goes
further than simply observing a causal link between the investigation of
police complaints and community confidence by stating that “The aim of
a complaints procedure is to prevent impunity and restore (or enhance)
public confidence” (2011, p. 36). Public confidence is not, then, simply
an effect of a properly-constituted police complaints procedure, but the
raison d’étre for the existence of such a procedure. A police complaints
process that does not contribute to public confidence is simply not fit for
purpose; if the key purpose of a police complaints system is ensuring
public confidence, then a good (or appropriate) complaints system must be
one that does ensure public confidence.
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Indeed, UNDOC makes an interesting observation about how to gauge
whether a complaints system is working well:

It is often observed that the number of complaints increases (rather
than decreases) if police enhance their efforts to improve integrity and the
complaints procedure in particular. An absence of complaints must not be
interpreted as a sign that police performance is meeting with overall
satisfaction, but may indicate a lack of faith in the effective handling of
complaints (2011, p. 36).

In relation to the survey results reported below, any lack of
confidence in the NSWPF complaints system will be interpreted as an
indication that the system is not achieving the goals it ought to be
achieving.

SURVEY RATIONALE

The survey was initiated in response to anecdotal reports from client
advocates and legal practitioners in New South Wales indicating that their
disadvantaged or marginalised clients had low levels of trust in the police
complaints system (Goodman-Delahunty, Beckley, & Martin, 2014).
These reports also suggested fear of retaliation by police against
complainants; in some cases, client advocates and legal practitioners had
advised their clients not to make a complaint against police, even when
allegations of serious police misconduct were involved. These reports
raised serious concerns about the integrity of policing in NSW, and the
human rights of citizens, particularly vulnerable victims, in encounters
with the police. However, no scientifically robust empirical evidence
supported or refuted these claims, thus motivating the present survey.

In collaboration with Community Legal Centres, Inc. NSW, the
second author developed an online survey to test the truth of the anecdotal
claims referred to above. The survey sought evidence from client
advocates and legal practitioners about their experiences with and
perceptions of the NSWPF complaints system in relation to their non-
police clients (Goodman-Delahunty, Beckley, & Martin, 2014).
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METHOD

Participants

Employers at Community Legal Centres, Aboriginal Legal Services
ACT/NSW, Legal Aid NSW and the NSW Council for Social Services
facilitated recruitment of participants for the survey. In addition, the Law
Society of NSW distributed the survey link to its members via email.
Participation was voluntary, no incentives were provided, and completion
of the survey took approximately 20 minutes.

The final number of survey participants was 493, of whom 41%
were community advocates, 32% were other practitioners, and 27% were
legal professionals. They were dispersed across metropolitan and rural
locations in New South Wales (Goodman-Delahunty, Beckley, & Martin,
2014). Participants had an average of ten years of professional work
experience. Almost three-quarters of the participants were women (73%).
One half of the participants (52%) had personal experience submitting one
or more written complaints against NSWPF in the past 24 months.

A total of 59% (n = 289) of the participants reported experience in
this time-frame with a client who had declined to lodge a formal written
complaint. These participants responded to two open-ended follow-up
questions about the nature of the incident and the reasons behind the
decision not to make a complaint: Why did your client decline to complain
and I advised my client not to pursue a complaint because: - Please explain.
Of those responses, 83% (n = 239) were codable (i.e., contained sufficient
unambiguous information for further analysis).

Data Analysis

All 239 natural language responses were de-identified for analysis.
Analysis was conducted in two stages: initially, the first author read
responses multiple times to facilitate immersion, and then she applied a
systematic, thematic qualitative analysis (Hayes, 2000). An inductive
analysis, based on the steps outlined by Braun and Clarke (2006), was used
as this permitted novel themes to emerge. Notes were made in the margins
of individual responses to code at the level of idea (phrase, sentence, or
paragraph). Tentative themes were assigned to codes and refined after
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reviewing further responses. Responses to all questions were read as a
unit, and themes for each participant were systematically tabulated.

A random selection of responses was independently coded by a
second rater. To ensure inter-rater reliability of the coding, the degree of
consensus was statistically tested and found to be in an acceptable range:
Cohen’s kappa (K) were 0.72 for question (a) and 1.0 for question (b).
Ilustrative quotations which best exemplified participants’ comments on
the themes are reported below.

The themes and sub-themes identified in the responses were then
examined through the prism of procedural justice, given that both police
complaints systems and procedural justice are concerned with the
legitimacy of policing.

RESULTS AND DISCUSSION

Overview of Key Themes in the Responses

Participants were first asked: For the most recent client who declined to
formally complain - briefly describe the incident of concern. Within the
239 responses that were analysed, a total of 367 references to discrete
problems in police-citizen interactions were distinguished, as some
responses specified more than one type of problematic police action or
inaction. Within these responses, 12 themes were initially identified. With
further analysis these 12 were grouped under five overarching manifest
(surface) themes: (i) Unprofessional conduct by police; (ii) Police do
nothing (or take no action) in circumstances where action could justifiably
be expected; (iii) Incorrect, possibly illegal, behaviour by police
(excluding instances of excessive force); (iv) Excessive or inappropriate
use of force; and (v) Insufficient information about police behaviour. The
latter group contained codable information in relation to the other two
questions.

The five themes were not mutually exclusive, but were chosen to
best illuminate the information contained in the data. For example,
excessive force is typically an instance of illegal police behaviour, but to
have used the latter, more general, terminology to capture the former
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occurrence would obscure important aspects of the data. No phrase or
word was coded twice (e.g. text about an instance of excessive force was
not coded for “excessive/inappropriate force” and “incorrect and/or illegal
conduct” even if the former did meet the threshold of the latter). In some
detailed responses, however, specific mentions of two related themes were
evident (e.g., a response referring to both excessive force and some other
instance of illegal behaviour by police) and so in those cases both themes
were applied. The themes and sub-themes resulting from this question are
captured below in terms of the types of problematic police behaviour
identified.

Of the 239 participants who responded to the first question, 44% (n
= 105) also responded to the second question Why did your client decline
to complain? These 105 responses contained 111 references to reasons
why a participant’s client had declined to complain. Seven themes were
identified within these responses. No attempt was made to group them into
fewer overarching themes because some were already complex. For
example, the theme Nothing could be achieved included responses covered
by the following descriptions: “didn’t think issues would be considered
important by police”, “wouldn’t make any difference”, “waste of time”,
“felt intimidated by police”, and “lost faith in police”. Unlike the themes
drawn out of the responses to the first question, themes for this question
were mutually exclusive: (i) Nothing could be achieved; (ii) Fear of further
targeting; (iii) No clear reason expressed in response; (iv) Too
scared/overwhelmed/stressed; (v) Other; (vi) Complaint would jeopardise
legal proceedings; and (vii) Didn’t see point of complaint because relevant
assistance had been gained. The reasons why clients were advised not to
complain are detailed below.

Only eight participants (3% of the study sample) responded to the
third question I advised my client not to pursue a complaint because ...
(Please explain), precluding further analysis. These responses are
presented in Table 1.
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Table 1.

Reasons why advocates advised a client not to pursue a complaint against
police

She was fearful of repercussions

The reaction by police in light of the circumstances of the incident was not
totally inappropriate.

2 laws apply
Referred the matter to the lawyer

There is no point making a complaint until after his current matters are settled.
The police would likely have been called as witnesses against him in his current
case. The complaint process would have adversely impacted their attitude to
giving evidence against my client and increased hostility toward him.

The matter is ongoing and to ventilate this matter at this stage would not be in
my client’s interests

The client was of Aboriginal descent and had very little motivation to follow
through apart from they felt they would be targeted more than they already are

Indigenous clients and young people in rural regions fear that they will be

further targeted by police if they make a complaint

Types of Problematic Police Behaviour I — Unprofessional conduct by
police

The most common form of problematic police behaviour, accounting for
more than two-fifths of the responses to the first question, was
unprofessional conduct (43%; n = 158). Five sub-themes were identified,
with responses evenly spread across the five. Table 2 presents these
themes.

Unprofessional and/or inappropriate conduct (not further described). The
largest sub-theme (26%; n = 42) comprised responses where the respective
police conduct was clearly identified as unprofessional but no further detail
was given about the nature of that conduct. Responses in this category
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included a number of common descriptors: “appalling” (Participant 3),
“poor” (e.g. Participants 39 and 104), “incompetent and inattentive”
(Participant  215), “lazy and unhelpful” (Participant 230) and
“inappropriate” (e.g. Participants 26, 38 and 59) treatment of clients. One
advocate specifically referred to “extremely inappropriate” treatment of a
client by a Domestic Violence Liaison Officer (DVLO) while at court
(Participant 177), while another referred to “poor” treatment by a DVLO
(Participant 226). Some participants referred to unprofessional verbal
behaviour, for example: “police person made inappropriate comments
about the DV [domestic violence] behaviour experienced by the woman
while he was obtaining information for a statement” (Participant 49) and
one advocate told of a client being transported to hospital by police who
“said some things to her that were quite unprofessional” (Participant 72).
Other examples of note within this sub-theme include an officer taking “4
sessions and 1 year to take ... [a] statement [about a ‘historical child sexual
assault’]. Continually made excuses to the victim about appointments
cancelled or forgotten” (Participant 114). One participant described an
incident where “Police officers showed prejudice during investigation after
finding out Other Party was involved in law enforcement previously”
(Participant 236) and another reported an incident where ... the police
prosecutor inflamed the court and the press with his choice of language
based on false accusations and a completely wrong presentation of the
facts” (Participant 225).

Table 2.

Reported problematic behaviours by police, themes and sub-themes

Type of police action or inaction N % n %
Unprofessional conduct by police 158 43
e Unprofessional and/or inappropriate
i 42 26
behaviour
e Aggression/intimidation/provocation/threat 34 21
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e Disrespect (belittling, blaming) 31 20
e Harassment 26 17
e Racist or discriminatory treatment 25 16

Police inaction where action justifiably expected 80 22

e Police inaction, no reason given 41 51
e Police inaction (don’t take client seriously) 19 24
e Police inaction (misunderstanding, failure
to follow law, procedures) 1519
e Police inaction (other reason) 5 6
Illegal or incorrect police conduct 66 18
Excessive or inappropriate use of force 46 12
Insufficient information about police behaviour 19 5
Total 369 100

Aggression/intimidation/provocation/threat. Just over one fifth of the
responses, the second largest sub-theme (21%; n = 34) reported police
intimidation, aggression, provocation or threatening behaviour. Most
instances of aggressive behaviour or the like were described as “bullying”,
with one advocate (Participant 205) referring specifically to a client’s
“feelings of fear and bullying”. One client advocate (Participant 8) referred
specifically to police trying to “provoke” her client by speaking to them in
a “derogatory manner”. Two advocates employed these descriptions in
relation to a DVLO (Participants 158 and 177).

Some responses referred to police engaging in threatening or
intimidating behaviour with a view to securing an end that was unrelated
to the needs of the respective client indeed that ran counter to those needs.
For example, a client advocate described a situation involving a
“policeperson coercing client to make a retracting statement about ongoing
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safety concerns after directly liaising with the perpetrator to drop another
matter” (Participant 62). A young person who had been sexually assaulted
was described by another advocate (Participant 122) as feeling “threatened
into not pursuing the incident”. Worryingly, a domestic violence victim
was told by police “that if they kept being called to her house they would
arrest someone and said it in a way that was so intimidating that she
stopped calling them. She eventually had to become homeless because of
this” (Participant 182).

Disrespect (belittling, blaming). An almost equivalent proportion of
responses (20%; n = 31) were coded as disrespectful and included
instances where police blamed a victim or engaged in conduct that was
belittling. (Racist or otherwise discriminatory treatment was not included
in this sub-theme.) Disrespectful treatment was reported in a variety of
ways. A number of participants referred to “verbal abuse”, while others
referred more generally to “rudeness” and clients being treated “with
contempt” (Participant 32) or in a “demeaning” way (Participant 176) or
“dismissed and victimised” (Participant 85). A client was described as
being “taunted” by police as they took her to hospital (Participant 72),
while another was “made to feel like she was being dramatic and crazy”
(Participant 57).

Twenty-six percent of responses coded as instances of disrespectful
treatment related to young people, one of whom was identified as having
“diagnosed mental health issue” (Participant 180). In an additional 19% of
responses the disrespectful treatment was directed at a victim of violence,
in one case by a “DVLO at the local court [who] interrogated a victim of
Domestic Violence as though she was a perpetrator” (Participant 177).

Two particularly revealing responses deserve a mention. One
client was reported as saying that police they had dealt with while making
areport at a police station were “rude, made assumptions, spoke over them,
did not listen ‘spoke to me like I was an idiot’” (Participant 108). In a
response not likely to garner any confidence in police, another client
advocate told of a client who “made a report about a burglary in her
property to the police and was told by a policeman, ‘oh not you again, now
what is it? Are you sure none of your relatives did it?’” (Participant 235).
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Harassment. Harassment by police was mentioned in 17% of responses in
this theme. The nature of police harassment was not specified in all cases
(some participants, such as Participant 200, simply noted that their client
was harassed by police with no further detail). In some responses,
however, the harassment was linked to the respective clients being
Indigenous (e.g. Participants 48 and 170) and in others it was linked to the
respective clients being young people (Participants 80 and 212). One
participant combined the two descriptors, giving an example of an
Indigenous young person who was harassed by police (Participant 71).
Two interesting results also showed up in this category. In two responses,
police harassment was attributed to a female client’s perceived
attractiveness (Participants 67 and 181); and in another two responses,
such harassment was identified as based on police assumptions about drug
addiction (“they have that junkie look™ and “no one would ever believe a
junkie hooker”, Participants 56 and 178).

Racist or discriminatory treatment. Sixteen percent of responses in this
theme identified the behaviour of police as racist or discriminatory. Four
responses describing racist or discriminatory behaviour by police,
including racial abuse, were general in nature, referring only to “race” as
the motivator of the respective police action. In an additional five
responses, however, the police behaviour was specifically identified as
motivated by a client’s being Indigenous. Interestingly, five further
responses referred to discrimination in relation to a client not being given
access to an interpreter; one specifically referred to their client needing a
“sign language interpreter” and this being “too difficult and too hard to
organise” (Participant 76). Other types of discrimination referred to in the
responses included discrimination against women qua women),
discrimination based on a client’s disability, and homophobic police
behaviour.

Types of Problematic Police Behaviour 11 — Police do nothing (or take
no action) in circumstances where action could justifiably be expected

The second most common form of problematic behaviour by police was
characterised as police doing nothing (or taking no action) in
circumstances where action could justifiably be expected (22%, n = 80).
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Given the legal training of the participants, responses were coded into this
category if the participant clearly indicated that police action was
justifiably expected, and sub-themes were based around the reasons police
gave for not acting.

Police inaction, no reason given. In most responses, the reasons for the
particular police inaction were not specified (51%). Participant 232, for
example, simply referred to “Reports of being a victim of violence not
acted on by police”. Interestingly, almost two-thirds of the responses in
this sub-theme referred to domestic violence issues. These issues included
police failing or refusing to act on a breach of an AVO, police reluctance
to take out an AVO on behalf of a victim, police not assisting with
domestic violence incidents generally, and police completing an AVO
application incorrectly. While not clear from the responses, it is interesting
to speculate whether police feel less need to justify decisions not to act in
relation to domestic violence, or whether participants did not think it
necessary to record the police reasons.

Police inaction (don’t take client seriously). In almost a quarter (24%) of
the responses in this theme, police failed to take action on such grounds as
disbelieving a person or not taking a person seriously. For example, one
participant (Participant 89) described a client’s problems with a neighbour
and said “Police did not take him seriously and on most occasions do not
even come”’; while another (Participant 207) reported:

A client who | see for Domestic Violence Counselling reported that when
she went into the police statement the officer did not take her seriously
about the recent Domestic Violence Incidence and declined to take a
statement. She said ‘she [police officer] basically said it wasn’t important
to note’.

One response combined both disbelief and failure to take a client seriously:

. client felt that police didn’t pursue his childhood sexual assault
allegations seriously. Felt he was not believed by police and they thought
he was just making complaint for purposes of victims’ compensation
(Participant 96).
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In some reported instances, the police officers’ attitude was
attributed to a specific cause. For example, one participant noted police
“not taking statements from witnesses ... if woman is distressed/emotional
they tend to believe the articulate person’s version of events” (Participant
60), while another reported:

Police were dismissive of a domestic violence incident, citing the
‘intelligence’ of both parties as a reason why they should be able to resolve
the issue. The DV aspect was not taken into account at all (Participant
209).

Interestingly, two responses in this sub-theme referred to situations
where police officers’ personal relationships (with people other than the
victim) had led to them not taking an incident seriously enough to offer
assistance (Participants 1 and 84).

Police inaction (misunderstanding, failure to follow law, procedures).
This sub-theme applied to 15% of all responses coded as police doing
nothing in circumstances where action could justifiably be expected, with
an alarming 93% of the responses specifically related to domestic violence
issues. The one response that did not explicitly mention domestic violence
did report police conduct that sounds very much like that reported in
relation to domestic violence situations. It described a client who was “...
being harassed and threatened, they were told when it was reported there
is nothing they can do about it as the person has not harmed them
physically” (Participant 18).

The ways in which the law was misunderstood or not properly
known often related to the presence or absence of physical injuries. For
example, Failure by Police to initiate an ADVO even though there were
witnesses. Telling the victim that because she was not bruised or had
broken bones they could not pursue the matter (Participant 95); and Female
victim of DV wanting AVO, but because she wasn’t bruised and battered
she didn’t receive it, until more threats had to be recorded and ongoing
before the victim received the AVO (Participant 149).

Not all responses in this category related to police interpretation of
law; in at least one case, the issue seems to be more about whether relevant
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laws applied at all: one participant referred to “numerous ADVO breaches
not considered or fobbed off as ‘technical breaches’” (Participant 62).

Police inaction (other reason). The remaining 5% of responses in this
theme did not fit neatly into the sub-themes described above. In one a lack
of police resources was the reason given by police to explain their failure
to act:

Client lives approximately 150km out of [town]. She reports incidents to
the local station but because it is so far out of town, officers rarely attend
and comment ‘we don’t have enough patrols.” On one occasion the client
was severely bashed outside her house - police wouldn’t attend and she
was taken via ambulance to the hospital (Participant 55).

The same client, on another occasion, received no assistance from
police when she reported a breach of an AVO after “police allegedly
phoned the perpetrator and [then] commented to the victim ‘he is 500 km
away, you are imagining things’. At this point the victim resorted to
filming the perpetrator in her yard” (Participant 55). One participant
described police officers’ decision not to take seriously a domestic
violence victim’s request for assistance:

The victim had been in a Domestic Violence relationship and had
previously returned to the perpetrator of the violence after police had
assisted her so when she was assaulted again and asked for assistance the
police officer said ‘we tried to help you in the past and you f***ed us
around so why should we help you now’. The woman has been assaulted
on two more occasions since this was said. The perpetrator of the DV has
threatened to cut her throat. With the assistance of our service she is now
out of that relationship (Participant 175).

In another incident involving domestic violence, it was reported
that police believed a victim did not need an AVO and therefore would not
assist with applying for one (Participant 60), while another participant
recounted the experience of a client for whom “police would not extend
[an existing] AVO, would not allow client to speak with DVLO and
suggested this victim stop pushing the perpetrator’s buttons” (Participant
197). Finally in this sub-theme, a police failure to take action in a road rage
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incident was attributed to the fact that the aggressor was “a prominent
Community Member” (Participant 70).

Types of Problematic Police Behaviour 11 — Incorrect, possibly illegal,
conduct by police (not excessive force)

This theme accounted for 18% of all problematic behaviours attributed to
police. “Illegal” and “incorrect” actions were included within the one
theme due to the difficulties in separating them based on the information
provided by participants. One participant, for instance, noted that their
client had been “incorrectly held in custody - police withdrew resultant
charges in Local Ct [Court]” (Participant 7); and another referred to a
client, a “young person”, being “arrested without sufficient reason”
(Participant 14). In both cases, there was not enough information to
determine whether the police acted illegally, though the clear inference is
that they acted at least incorrectly. Furthermore, even reference to
legislation would not have enabled identification of specifically illegal
actions, given that illegality so often turns on the precise details of an
event, details not provided in the relatively brief answers provided by
participants. Instances of excessive force, although illegal, were coded in
a separate theme.

In the previous theme, concerning police inaction, domestic
violence related incidents were in the majority, compared to incidents that
did not relate to domestic violence at all. That is, police were more likely
to fail to take action, where action might reasonably have been expected,
in situations involving domestic violence. In this theme, however, which
involves policing doing something (rather than nothing) domestic violence
incidents are in the minority (27% of cases in this theme). In relation to
domestic violence related issues, police behaviour is more often
problematic as a result of police doing nothing as compared to problematic
behaviour from police taking action of some sort.

While a number of different actions were described within the
responses coded into this theme, there were a number of common threads
among the responses not related to domestic violence. Of those, 21% (n =
10) related to the arrest of clients and 17% related to the searching of
clients. One response described an incident in which a client “was not told
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why he was arrested or what was happening to him” (Participant 44), while
another simply referred to clients “being arrested without sufficient cause”
(Participant 228). One participant recounted a particularly embarrassing
incident where their client was “arrested without proper cause causing
client to soil their pants” (Participant 117). In a response related
specifically to the searching of suspects, a participant reported:

Repeat offender. From disadvantaged socio-economic background, who
frequents local shopping district and is found with prescription drugs in
possession. Was validly prescribed such medication, but police officer who
stopped and searched did not believe him. Advised client about LEPRA
[Law Enforcement (Powers and Responsibilities) Act 2002 (NSW)] and
‘reasonable suspicion’, etc. ... (Participant 146).

Another participant described an incident involving a young person
who ... was walking down the street when he was stopped by police and
verbally abused. When the young person retaliated verbally he was
forcefully placed on the ground and searched by police for no apparent
reason (Participant 93).

In five responses, misuse or abuse of powers was identified, usually
in general terms but in one instance as “minor corruption” without further
description (Participant 112). Perhaps most worryingly were the five
responses that included references to strip searches. Two participants
(Participants 75 and 125) referred simply to a strip search “in a public
place”, with the latter response providing some additional information,
namely that the search occurred “in front of everyone and was [of] a young
person under 16”. Three responses (Participants 140, 210 and 212) also
gave examples of strip searches conducted on young people, with one
noting that their client “was subjected to a strip search without a
responsible adult present, completed by a single officer” (Participant 140),
and another referred to “Girls [being] stopped at night and strip searched
without reason” (Participant 210). The response from Participant 212
included the disturbing information that police were “Constantly pulling
YP [young person] over in street and searching and strip searching the YP,
with no reasonable suspicion, just as a matter of course”. It could not be
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determined from this response whether only one young person was being
referred to in this answer, or whether it referred to young people in general.

Two other particularly disquieting responses coded within this
theme included one where an “... Aboriginal girl of 15 ... was physically
groped by a constable” (Participant 28), and another where the participant
reported “police telling lies on oath” (Participant 221).

Types of Problematic Police Behaviour 1V — Excessive or inappropriate
use of force

Instances of excessive or inappropriate use of force by police made up 12%
of the problematic behaviours attributed to police. A number of responses
contained little descriptive information beyond excessive force having
been used; interestingly, the word “assault” was used twelve times in the
responses. Nine percent (n = 4) of responses in this theme identified the
excessive force as involving the use of OC spray (Participants 48, 63, 184
and 187), and one identified the use of a taser (Participant 184).

Twenty-four percent of responses referred to the undue use of force
occurring during an arrest, and four of these identified the arrest itself as
problematic: “wrongful” (Participant 133), “unlawful” (Participants 184
and 217), “inappropriate” (a second incident referred to by Participant 184)
and conducted “without sufficient cause” (Participant 228). One
participant described an incident in which a client resisted arrest
(Participant 48), while another specified the respective arrest was for a
“minor offence” (Participant 58). Excessive force directed against young
people was identified in 13% of cases in this theme; and two of the
participants noted that their respective client had been ‘“cooperating”
(Participant 90) or “complying” (Participant 110) with police when the
excessive force was used.

Reasons Why Clients Declined to Complain

This question was answered by 105 participants, all of whom had answered
the previous question about problematic police behaviours. Within these
responses, 111 separate reasons were identified, which were coded into six
distinct themes. Themes and frequencies are specified in Table 3.
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Table 3.

Themes indicating reasons clients declined to complain

Reasons clients declined to complain N %
Nothing would be achieved 33 30
Fear of further targeting 31 28
No clear reason expressed 18 16
Other 12 11
Too scared/overwhelmed/stressed 10 9
Complaint would jeopardize legal 7 6
proceedings

Total 111 100

Nothing would be achieved. The most common reason given by
participants referred to the belief that nothing would be achieved (no
difference would be made) if a complaint against the police were made
(30% of all responses in this theme). Descriptors included “pointless”, and
“nothing would change” if a complaint were made. In two responses, the
participants referred to their own legal experiences as support for their
client’s views: one said of their client that they “Felt their complaint would
go nowhere, which is my experience as a criminal lawyer” (Participant
219), while the other reported that “Client thought that a complaint was a
waste of time and I ... [could] not, in good conscience, advise him
otherwise ...” (Participant 44).

Fear of further targeting. The second most common reason given by
participants for not making a complaint about police was clients’ fear that
such action would lead to further targeting of the complainant by police
(28%). Fear was mostly identified as fear of something, including fear of
“comeback” (e.g. Participant 22), of “retribution” (e.g. Participants 87 and
206), of “reprisal” (e.g. Participants 121 and 105), and of “repercussions”
not otherwise specified (e.g. Participants 205, 211 and 236). Some
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responses referred to clients who had previous experience of targeting by
police and who believed this would be exacerbated by a complaint. For
example, “My client was scared that if they made a complaint the targeting
would get worse” (Participant 56), and “Aboriginal people will not
complain about police because they fear that the police will then target
them after the complaint, as this has happened in the past” (Participant 64).
Nineteen percent of the responses in this category specifically identified a
fear that police assistance would not be forthcoming in the future should a
complaint be made. For example: “Client felt if complaint was followed
up she would continually be ignored or treated like a liar by all police
officer at that station” (Participant 32), and “concerns of refusal to assist
in future should police support be needed” (Participant 78). Two
participants gave more detail:

My client knew she had to rely on the police to continue to support
and protect her against serious family violence as well as upholding
the ADVO. Consequently she regarded making a complaint as
inevitably lessening the likelihood of police support (Participant
215); and

She feared making a complaint could make things worse for her as
she was still living in the house and would rely on the local police
to respond to her if she needed them in the future, i.e. if she made
a complaint the police would not help her in future (Participant
216).

An additional two responses were particularly concerning. One
referred to a client who believed a complaint would result in her being
“punished” by the police (Participant 54), while the other spoke of a client
who had a “genuine fear that the unwanted police attention will increase
as well as ferociousness” (Participant 181). The response from Participant
56 indicated the extent to which targeting by police might impact
negatively on a client: “My client was scared that if they made a complaint
the targeting would get worse, and the police would continue to fine them,
and they would both lose their licences, lose their jobs and be placed in
more financial hardship”.
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Leaving aside those responses that did not clearly give a reason for
a client’s decision not to make a complaint against police (16%), the
remaining responses coded into this theme referred to clients being too
scared or too overwhelmed by the relevant matter to pursue a complaint
for reasons other than a fear of future targeting by police (9%), clients
perceiving a complaint would jeopardize ongoing legal proceedings (6%),
and a ‘mixed bag’ of responses that were coded as “other” (11%).
lustrative quotes concerning clients’ feeling too anxious or nervous to
make a complaint include “My client was too tired, fearful and
disheartened and wanted no further contact with the police” (Participant
190) and “Client was so exhausted by what she’d been through she did not
want to prolong her stress and anxiety by making a formal complaint about
the actions of police” (Participant 151). Responses coded into the “other”
category, while not numerically significant, did raise some interesting
matters. Only one cited police investigating police as a reason for not
complaining (Participant 93). Two referred to cultural reasons: “... she is
a Muslim woman and thought it was inappropriate for her to complain”
(Participant 81) and “just being part of culture where reporting
offences/making complaints is not done” (Participant 228). And one
(Participant 193) made the particularly interesting observation that “Police
insist on complaints being in writing, and many of my clients have literacy
ISsues”.

GENERAL DISCUSSION

The Findings Through the Lens of Procedural Justice

Overall, the findings support the anecdotal evidence that prompted this
research, namely that disadvantaged or marginalized clients of legal
practitioners and client advocates in NSW have low levels of trust in, and
significant levels of dissatisfaction with, the police complaints system.
Such a view of the system indicates a diminished sense of the legitimacy
of the police service, since it is “taken as axiomatic that the [police]
complaints system plays an important role in securing police legitimacy”
(Torrible, 2016, p. 1). This, in turn, justifies applying the lens of procedural
justice to the findings since its four principles of trustworthiness, respectful
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treatment, neutrality and voice have been established as critical for
securing and maintaining police legitimacy.

The survey responses demonstrated significant and sometimes
egregious breaches of each of the four principles of procedural justice. To
a significant extent, police were not perceived as trustworthy by either the
advocates or the clients whom they described. This lack of trust was
evident in three different dimensions. First, there was a lack of trust
expressed in the efficacy of utilising the police complaints system itself,
with almost a third of the relevant responses stating that nothing would be
achieved. Second, a lack of trust can be inferred from the fear expressed in
an almost equal number of responses that clients would be targeted by
police if they made a formal complaint. And third, a lack of trust is also
implicated in the finding that in many instances, police took no action in
situations where action could reasonably have been expected — i.e. in
situations where people had reason to trust that the police would take some
sort of action to assist them. These situations were not ones where police
were unable to respond, either practically or legally; they were ones where
they actively chose not to respond, which is arguably inimical to
trustworthiness. In most of the situations described by participants, their
clients were victims of crime, in which case not being able to trust police
to provide assistance is likely to exacerbate victims’ typical feelings of
shock, anger, helplessness and violation.

Moreover, the police conduct described was not indicative of
respectful treatment. Such treatment “can most clearly be paraphrased as
‘professional behaviour’” (Goodman-Delahunty, 2010, p. 404; emphasis
added). Yet the largest category of problematic police behaviour identified
in this study was that of unprofessional conduct, with all other categories
of that behaviour fitting the broad description also. In addition, a number
of participants indicated that police did not “treat individuals with dignity,
[or] take them seriously” (Goodman-Delahunty, 2010, p. 404; Tyler and
Lind, 1992), but rather dismissed their concerns, or belittled them.

A lack of neutrality was directly indicated in a number of ways in
the survey responses, including via racist or discriminatory treatment, and
harassment. There were reports of capricious police decision-making, as
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distinct from decisions based on “consistently applied legal rules and
principles and the facts of a case” (Murphy and Tyler, 2017, p. 288), and
a number of participants identified a lack of transparency (Goodman-
Delahunty, 2010, p. 404) on the part of the respective police officers. While
conduct consistent with a breach of the Procedural Justice principle of
neutrality were apparent across all categories of problematic police
behaviours, it was perhaps most worryingly apparent in the numbers of
participants who reported police acting in illegal ways and inappropriately
using force. This sort of conduct is inconsistent with police “using only
legitimate criteria for deciding how to exercise authority” (Mastrofski,
Jonathan-Zamir, Moyal & Willis, 2016, p. 120).

In many ways, violations of the fourth principle of procedural
justice — voice — tie together all the specific findings. Both advocates and
clients, but more so clients, were silenced or had their voices disregarded
by police in many ways, both at the time police assistance was sought and
later when consideration was given to lodging a complaint. Moreover, in a
number of instances police mocked the voices that clients tried to use, by
belittling and blaming them, intimidating and threatening them or
harassing them. In both their actions and inactions, police gave clients and
advocates no reason to “infer that they are valued” by the police
(Goodman-Delahunty, 2010, p. 405). In fact, while Mastrofski, et al. have
said that the “the degree of PJ or injustice shown someone communicates
a powerful symbolic message about the citizen’s status or worth” (2016, p.
121), many of the police officers referred to by participants eschewed even
symbolic representations and made it quite clear to clients that they were
not “valued by the authorities” (Goodman-Delahunty, 2010, p. 405).

CONCLUSION

Overall, the findings support the anecdotal evidence that prompted this
research, namely that disadvantaged or marginalised clients of legal
practitioners and client advocates in NSW have low levels of trust in, and
significant levels of dissatisfaction with, the police complaints system.
This in turn indicates that the NSW police complaints system is not
meeting the aim that UNDOC said should motivate all such systems,
namely “to prevent impunity and restore (or enhance) public confidence”
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(UNDOC, 2011, p. 36). There was no evidence of public confidence being
enhanced; if anything, the data suggested an erosion in such confidence.

As indicated above, police legitimacy is diminished when complaints
systems cannot be relied on. This is not simply a theoretical problem
existing at the level of political philosophy; it has practical implications for
the ability of police to do their job and carry out their sworn duties. When
the legitimacy of police is questioned, members of the public are less
willing to assist them (e.g. by “reporting incidents, undertaking crime
prevention activities, and generally being helpful in the community”), and
less willing to cooperate with them, thereby making crimes more difficult
to solve and increasing the likelihood that force will be needed to resolve
situations (Mazerolle, Sargeant, Cherney, Bennett, Murphy and Martin,
2014, pp. 5, 10). Viewing the current deficits in the police complaints
system as failures of procedural justice provides a clear way forward for
preserving and, if necessary, re-establishing, police legitimacy and,
thereby, community confidence in their police —namely, instantiating the
four tenets of procedural justice.

This would need to take place in a multi-dimensional way — at the
level of the complaints system itself and in terms of individual officers who
interact with the public. Arguably, individual officers’ perceptions of the
complaints system should also be addressed as part of any remedial effort,
since the frequency and types of police misconduct identified in this study
suggest a sense of impunity on the part of the officers described in the data.
Equally, that misconduct also suggests a significant level of frustration
with the limitations of police work — and indeed of the human beings with
whom police work. Any attempt to refocus police on the principles of
procedural justice will need to address the cause of this frustration (a
misunderstanding of what is achievable, community or departmental
pressures to ‘make things right’?) to have any lasting effect.
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A Preliminary Review of Cyber-Deception Factors:
Offerings from a Systematic Review

Anoushka P.A. Anderson, Jo Bryce, Carol A. Ireland,” Jane L. Ireland

ABSTRACT

The current paper aims to provide a preliminary exploration of the characteristics
associated with cyber-deception, by focusing on motivations for engagement and
the psychological characteristics of those perpetrating such behaviour. It aims to
further outline gaps in the literature and suggest what areas any potential model
of cyber-deception could include to benefit future research. A systematic search
of 11 databases was undertaken, with additional manual searching for relevant
journals and sources. This was followed by data extraction and thematic analysis.
A total of 21 studies were identified as meeting eligibility criteria. Six
motivational themes emerged (i.e. acquiring attention and sympathy; a response
to negative childhood experiences; preserving identity and presenting your ‘true’
self; to cause intentional harm and to pursue personal enjoyment; to exploit
materially; deception as a stress-reliever in response to life strain), and one
individual theme (i.e. perpetrator personality). Perpetrator motivation included a
varied range of factors, with more static characteristics (i.e. personality) less well
captured in the literature. Future research could determine if psychological
differences are of value or if the area is better understood through consideration
of more dynamic (motivational) factors.

Key words: Cyber-detection; Motivation; Attention; Preserve identity; Harm;
Enjoyment

INTRODUCTION

Deception is defined as a deliberate act with the intent to mislead

(Buller & Burgoon, 1996), with online deception the use of Information
and Communication Technology (ICT) to commit such acts (McGuire &
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Dowling, 2013) and thus captured using the term cyber-deception. There
is recognition that such behaviours can be used for dissocial purposes and
that use of ICT can facilitate increased prevalence of this (McGuire &
Dowling, 2013), creating a wider range of opportunities for dissocial
behaviour (Danquah & Longe, 2011; MacEwan, 2013).

Information on the prevalence rates of cyber-deception is,
however, limited and it has been argued that it fails to provide a full
account of both perpetration and victimisation (McGuire & Dowling,
2013). This is likely a result of the research being focused on a narrow set
of dissocial behaviours, such as fraud. There has been a failure to examine
the broader spectrum of deceptive activities that can occur and the differing
levels of severity. Regarding reported prevalence rates, Kaakinen, Keipi,
Rasanen and Oksanen (2018) found that self-reported rates of victimisation
was low, with only 6.4% of a sample of 3,557 users acknowledging
victimisation. Yet, 29% of internet users admitted to lying online (Caspi &
Gorsky, 2006) suggesting some disparity perhaps in the definition; for
example, some may not have recognised lying to represent a form of
dissocial behaviour.

The internet is considered, however, a prime medium for deceit
(Hancock & Woodworth, 2013), with a reported belief that online
deception occurs frequently (Tsikerdekis, 2014). The research does not,
however, capture the type of cyber-deception in depth. It could be, for
example, that certain types of online lies (e.g. about age) occur more
frequently than others, and may be localised more within certain online
platforms (e.g. dating websites). There is some evidence for the context
being important, with Drouin, Miller, Wehle & Hernandez (2016)
reporting dating websites as platforms where users can deceive others
regarding career and weight.

Berg, Dickhaut and McCabe (1995) argued that the assumption that
cyber-deception is widespread minimises the repercussions of the
behaviour because ‘everyone does it’. Hancock and Woodworth (2013)
further argue that this view results in certain types of cyber-deception
being both accepted and expected online. This arguably normalises
deceptive activities and reduces the degree to which behaviour is
considered dissocial (Suler, 2004).

Historically, the literature that has examined cyber-deception has
focused on the individual psychological characteristics of those involved
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as opposed to considering contextual and motivational factors. Motivation
may be particularly important. Ekman (1997), in considering off-line
deception, identified a range of motivations for lying; namely to avoid
punishment; to obtain a reward; to protect others; to protect the self from
harm; to win the admiration of others; to get out of an awkward social
situation; to avoid embarrassment; to maintain privacy; and to exercise
power over others. The extent to which these motivations could apply to
cyber-deception is unknown and yet may be of value in determining
whether or not deception (off-line) and cyber-deception are distinct or
shared behaviours that simply use a different medium of enactment.
Understanding motivating factors is also of value in formulating a model
for cyber-deception that could assist with educating perpetrators, victims,
cyber providers and potentially assisting with intervention.

The decision to engage in deceptive behaviour often depends on a
balance between reward, cost and successful outcome (Tsikerdekis &
Zeadally, 2014). This fits with Incentive theory, which suggests that
individuals are motivated to engage in deceptive behaviour to achieve
rewards such as financial gain or gifts, or to satisfy needs or wants, such
as attention (Beckmann & Heckhausen, 2018). The extent to which this
applies to cyber-deception remains, however, unknown. This absence of
application also applies to research exploring psychological factors of
value. In the off-line environment, personality has been found to represent
an associated facture. Kashy and DePaulo (1996), for example, found that
those who lie frequently scored higher on measures of machiavellianism
and psychopathy. A direct link between lying and factors of manipulation,
selfishness, callous behaviour, and low levels of remorse was also
discovered. Personality factors also linked to victimisation, with Ngo and
Paternoster (2011) demonstrating a connection between poor self-control
and becoming a victim of deceit. This preliminary review aims to begin
exploration of the area of cyber-deception, focusing on the characteristics
and motivations of perpetrators in the first instance. In doing so, it aims to
outline what is known about causation and motivations for cyber-deception
and explore what is known about the psychological characteristics of
perpetrators of cyber-deceit.
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METHOD
Search strategy

Bibliographic databases were searched via EBSCO Host (Academic
Search Complete; Computers and Applied Sciences Complete; Criminal
Justice Abstracts; E-Journals; Medline; PsycArticles; PsycInfo; Social
Sciences Abstracts, Socindex; Psychology Database) and Science Direct;
Taylor and Francis; Wiley Online; and Web of Science. There was also
manual searching of websites that specialise in cyber-deception (e.g.
government websites, iPredator.com) and of magazines focusing on cyber-
deception (i.e. Cyber Security Source magazine). The following key words
were used and combined to search the databases:

1. (deception OR lie* OR lying OR deceit* OR fak*)
2. (online OR internet OR web OR cyber OR virtual community)
3. (malinger* OR crim¥*)
4. (spam* AND malware AND virus)
5. 1AND 2 AND 3
6. 1 AND 2 AND 3 AND NOT 4
Inclusion criteria

Studies were considered eligible if they reported information on the
aetiology, motivation, characteristics and/or risk-factors for participating
in cyber-deception (regardless of whether or not it was described as a
criminal act), or discussed how social factors, personality traits and/or
psychological disorders influenced the likelihood of an individual
participating in cyber-deception. Studies had to be available in English. A
date range of 2000 to 2017 was utilised to allow for the identification of
sufficient literature, whilst also identifying that papers pre-2000 were not
capturing cyber-deception has understood in more recent years.

Exclusion criteria

Studies were excluded if they involved organised cybercrime targeted at
IT systems and not individuals (e.g. targeted at businesses); if they
involved clear criminal activity (e.g. child abuse or dark-web activities)
since the current study was focusing on cyber-deception and not cyber-
crime per se.
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Eligibility screening

Paper titles were originally screened to determine whether they met the
inclusion criteria. If their inclusion was not clear it proceeded to abstract
review regardless. All resulting papers were then considered for full-text
review. All papers were also quality assessed using an adapted checklist
originally designed for completing audits (National Institute for Health and
Clinical Excellence, 2009), prior to proceeding to full-text analysis. The
developed checklist is indicated in Figure 1.

Figure 1: Quality Checklist

Section 1: theoretical approach

do?

For example:

e Is the purpose of the study
discussed -
aims/objectives/research
question(s)?

e Is there adequate/appropriate
reference to the literature?

values/assumptions/theory
discussed?

1.1 Is the study clear in what it seeks to

o Are underpinning

Clear

Unclear

Mixed

Comments:

Section 2: study design

research design/methodology?

For example:
e Is the design appropriate to the
research gquestion?

2.1 How defensible/rigorous is the

Defensible

Not defensible

Not sure

Comments:

Section 3: validity
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3.1 Is the role of the researcher
clearly described?

For example:

e Does the paper describe the
research was explained and
presented to the participants?

Clear

Unclear

Not described

Comments:

3.2 Is the context clearly described?  (Clear Comments:
For example:
e Were observations made in a Unclear
sufficient variety of
circumstances? Not sure
e Was context bias considered?
3.3 Were the methods reliable? Reliable Comments:
e Are the methods adopted reliable?
e Do the methods investigate what [Unreliable
they claim to?
Not sure
Section 4: analysis
4.1 Is the data analysis Rigorous Comments:
sufficiently rigorous?
For example: Not rigorous
e Is the procedure explicit?
o Is the procedure Not  sure/not
reliable/dependable? reported
e Is it clear how the themes and
concepts were derived from the
data?
4.2 Are the data ‘rich’? Rich Comments:
For example:
o How well are the contexts of Poor

the data described?
e Has the diversity of perspective and
content been explored?

Not  sure/not
reported
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4.3 Is the analysis reliable? Reliable Comments:

For example: _
« Were discrepant results addressed or [Unreliable
ignored?
Not sure/not
reported
4.4 Are the findings convincing? Convincing Comments:
For example:

« Are the findings clearly presented? ~ [Not convincing
e Are the data appropriately referenced?
o Is the reporting clear and coherent? ~ [Not sure

4.5 Are the findings relevant to the [Relevant Comments:
aims of the study?
Irrelevant

Partially relevant

4.6 Are the conclusions adequate? /Adequate Comments:

Inadequate

Not sure

Overall assessment

As far as can be ascertained from the paper, how well was the study
conducted? (see guidance notes)

Source: Quality checklist (slightly abridged). See
https://www.nice.org.uk/process/pmag4/chapter/appendix-h-quality-
appraisal-checklist-qualitative-studies#checklist-2

Data extraction: Coding

Themes were identified initially by using line-by-line coding, where a
potential theme was given a code and then the description of this code was
revisited as further papers were considered. The most frequently occurring
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codes were then used to group into categories (focus coding). This was a
fluid process that required constant revision until all potential coding was
considered exhausted and thus saturation was reached. Thematic analysis
was the final stage of coding. It used the recommendations of Braun and
Clarke (2006) regarding such analysis. It was completed using a coding
and qualitative data analysis system (CAQDAS) program, in this instance,
ATLAS.ti. An independent reviewer then verified the final coding, after
being presented with three randomised papers, to ensure reliability of
coding.

RESULTS
Study selection

The final sample comprised 21 papers, with the process of selection
listed in Figure 2. The included papers are listed in Figure 3.

Figure 2: Steps of systematic review

_ § 8
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Figure 3. Included studies

Carlson, J. R., George, J. F., Burgoon, J. K., Adkins, M., & White, C. H.
(2004). Deception in computer-mediated communication: Group decision
and negotiation. Journal of Computer-Mediated Research, 13, 5-28.

Caspi, A., & Gorksy, P. (2006). Online deception: Prevalence, motivation
and emotion. Cyberpsychology and Behaviour, 9, 54-62.

Chen, C., & Huang, L. (2011). Online deception investigation: Content
analysis and cross-cultural comparison. International Journal of Business
and Information, 6, 91-111.

Cunningham, J. M., & Feldman, M. D. (2011). Munchausen by internet:
Current perspectives and three new cases. Psychosomatics, 52, 185-189.

Danquah, P., & Longe, O. (2011). Cyber-deception and theft: An
ethnographic study on cyber criminality from a Ghanaian
perspective. Journal of Information Technology Impact, 11, 169-182.
Retrieved from http://www.jiti.net/v11/jiti.v11n3.169-182.pdf

Feldman, M. D. (2000). Munchausen by internet: Detecting factitious
illness and crisis on the internet. Southern Medical Journal, 93, 669-672.

Grazioli, S., & Jarvenpaa, S. L. (2003). Deceived: Under target
online. Communications of the ACM, 46, 196-203.

Joinson, A. N., & Dietz-Uhler, B. (2002). Explanations for the perpetration
of and reactions to deception in a virtual community. Social Science
Computer Review, 20, 275-289.

Kaakinen, M., Keipi, T., Rasanen, P., & Oksanen, A. (2018). Cybercrime
victimisation and subjective well-being: An examination of the buffering
effect hypothesis among adolescents and young adults.

Cyberpsychology, Behaviour and Social Networking, 21, 129-137.

Lawlor, A., & Kirakowski, J. (2014). When the lie is the truth: Grounded
theory analysis of an online support group for factitious
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disorder. Psychiatry Research, 218, 209-218. doi:
10.1016/j.psychres.2014.03.034

Lawlor, A., & Kirakowski, J. (2017). Claiming someone else’s pain: A
grounded theory analysis of online community participants experiences of
Munchausen by internet. Computers in Human Behaviour, 74, 101-111.

MacEwan, N. (2013). A tricky situation: Deception in cyberspace. Journal
of Criminal Law, 77, 417-432.

Moore, P. (2012). The stranger among us: ldentity deception in online
communities of choice. Unpublished manuscript.

Muscanell, N. L., Guadagno, R. E., & Murphy, S. (2014). Weapons of
influence misused: A social influence analysis of why people fall prey to
internet scams. Social and Personality Psychology Compass, 8, 388-396.

Stanton, K., Ellickson-Larew, S., & Watson, D. (2016). Development and
validation of a measure of online deception and intimacy. Personality and
Individual Differences, 88, 187-196. doi: 10.1016/j.paid.2015.09.015

Tskierdekis, M. Z. S. (2014). Online deception in social
media. Communications of the ACM, 57, 72-80.

Utz, S. (2005). Types of deception and underlying motivation. Social
Science Computer Review, 23, 49-56.

Whitty, M. T. (2018). Do you love me? Psychological characteristics of
romance scam victims. Cyberpsychology, behaviour and social
networking, 21, 105 — 109.

Whitty, M. T. & Buchanan, T. (2012). The online romance scam: A serious
cybercrime. Cyberpsychology, Behaviour and Social Networking, 15, 22-
31.

Whitty, M, T., & Gavin, J. (2001). Age/sex/location: Uncovering the social
cues in the development of online relationships. Cyberpsychology,
behaviour and social networking, 4, 623-630.
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Zhou, L., & Zhang, D. (2008). Following linguistic footprints: Automatic
deception detection in online communication. Communications of the
ACM. Retrieved from http://dl.acm.org/citation.cfm?id=1389972.

Summary focus of the studies

Five papers provided information on the causation of deception; six
outlined motivations of participating in cyber-deception; five papers
provided information on psychological factors relating to perpetrators of
cyber-deception and five papers discussed psychological factors relating
to victims of cyber-deception. Findings regarding victims are not included
in the themes indicated later since focus is on perpetrators.

Emerging themes

A total of six motivational themes for perpetration were found, with one
relating to perpetrator characteristics. These were as follows:

Theme one (motivation): Acquiring attention and sympathy.

This was defined as wanting to elicit feelings of pity, sorrow, admiration,
care or to feel noticed. Lawlor and Kirakowski (2014) found that attention
and sympathy was the highest perceived motivation for why someone
would create a false online persona. Of their respondents, 20% stated they
believed users created fake identities to receive attention from others.
Some examples of these behaviours were lying about physical or mental
health or being part of an exclusive group (e.g. mothers of children with
terminal diseases). A theme of coping was also indicated, with it suggested
it could be a means of coping with a genuine psychiatric illness (Lawlor
and Kirakowski, 2014) and/or to gain support for life pressures, including
mental health. There was a suggestion of needing to gain sympathy for the
latter, with physical illness more likely to obtain a caring response from
others, and thus leading to the fabrication of a physical illness to fulfil
psychological needs of care, sympathy and social attention.

The latter was not always identified as a motivation, certainly not
one that was immediately conscious (Feldman, 2000), although there was
a lack of consistency on this point, with others arguing that the motivation
for attention was an explicit one (Lawlor and Kirakowski, 2017). The same
study found that participants who feigned illnesses online enjoyed the
concern that was shown to them, and it would encourage further deceptive
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activities. There was, overall, an indication that the cyber-deception was
either masking undisclosed issues or was a means of acquiring unmet
psychological needs.

Theme two (motivation): In response to negative childhood experiences.

This was defined as a response to the long-term impacts of experiencing
adverse events in childhood. Experiences such as emotional abuse, living
in foster care, absentee fathers, physical abuse, irresponsible parenting and
sickness were included (Chen & Haung, 2012; Lawlor and Kirakowski,
2017). Some individuals were thought to be attempting to fulfil deficits in
interpersonal interaction and what was not available to them emotionally
during childhood through cyber-deception.

Theme three (motivation): Preserving identity and presenting your ‘true’
self.

This was perhaps best described as lying to self-promote, preserve a
reputation and/or allow for an individual’s ‘true’ self to be exposed
(Joinson & Dietz-Uhler, 2002). It could involve use of an online persona
as a means of expressing an individuals ‘true’ self whilst protected from
the social exposure or a need to confirm socially (Joinson & Dietz -Uhler,
2002). This included a need to communicate deviant behaviour without
fear of social retribution. Zhou and Zhang (2008) highlighted the role of
online communication in relieving individuals of contextual restrictions
and formalities, perhaps also supported by an expectation that individuals
lie online. This arguably allowed permission for the behaviour and makes
it safer. It also allowed individuals to form close connections online
(McKenna, Green & Gleason, 2002), particularly for those who were
socially anxious who subsequently found expression online a safer
experience through cyber-deception.

Theme four (motivation): To cause intentional harm and to pursue
personal enjoyment

This included a desire to intentionally cause harm or control a situation for
selfish reasons and/or enjoyment. Individuals motivated by a malicious
intent were considered unpredictable, with their target group unspecified
(Seiter, 2007). It appeared to include ‘trolling’ (Dynel, 2016). Malice as a
primary motivation was, however, was argued to be uncommon (Utz,
2005), and likely promoted by the success of their actions, such as not
being prevented by others (Caspi & Gorksy, 2006). Cyber-deception in this
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theme was not considered linked with negative emotions such as guilt or
shame, but rather enjoyment (Caspi and Gorsky, 2006).

Manipulation was also felt to be a key factor in successfully creating a fake
persona (MacEwan, 2013), where a perpetrator was able to exploit the
emotions of a victim in the manner intended. Manipulation was described
more as a skill, however, than a motivation, and in essence was felt to be
the skill that allowed the motivation to be successfully pursued (MacEwan,
2013; Moore 2012).

Theme five (motivation): To exploit materially

This was defined as participating in acts of deception with the aim of
benefitting financially or by gaining material goods. Grazioli and
Jarvenpaa (2003), for example, found that most acts instigated by material
exploitation were motivated by greed, desperation and the need for quick
gratification. However, Danquah and Longe (2011) showed that, in some
instances, cyber-deceit is a by-product of poor economic status, with
perpetrators needing to gather money or goods through cyber-deception.
Alternatively, Lawlor and Kirakowski (2017) found that material
exploitation was a consequence of cyber-deception rather than a
motivating factor, with only 4% of individuals reporting this as a primary
motivation for their deceit, with other motivations (e.g. attention and
sympathy) more important. Whilst material exploitation may not be the
initial reason for cyber-deception, it may become a primary reason as the
relationship with the victim(s) evolves.

Theme six (motivation): Deception as a stress-reliever in response to life
strain

This was defined as a psychological state that can result from external
stressors, which occur when an individual is involved in multiple, high-
strain roles such as being a caregiver, home-owner and working in a
demanding career (Carlson, George, Burgoon, Adkins & White, 2014).
Carlson et al. (2014) hypothesised that, when an individual is faced with
various external stressors, deception can become a stress-relieving
mechanism. The same research argued that when an individual becomes
overwhelmed by different role demands, particularly those in the work
environment, they need to find an outlet for the negative emotions that
accrue. Creating a false online reality can assist with this, with the act of
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cyber-deception serving to further reinforce the behaviour and leading to a
potential escalation of the deceit (Carlson et al, 2014).

Theme seven (individual characteristic): perpetrator personality

This was the only theme identified under the perpetrator category, defined
as personality traits, which included lower levels of agreeableness
(Stanton, Ellickson-Larew & Watson, 2016) and conscientiousness among
perpetrators (Stanton et al, 2016; Youli & Chao, 2015), which could link
to a tendency to display selfish behaviour, a lack of empathy and
maladaptive personality traits (Stanton et al, 2016), including psychopathy
(Youli & Chao, 2015). Higher levels of neuroticism were also noted in
perpetrators (Stanton et al, 2015).

DISCUSSION

The current study reported a range of motivations, which appear
relevant to cyber-deception. These include a need to acquire attention and
sympathy; a response to negative childhood experiences; preserving
identity and presenting your ‘true’ self; to cause intentional harm and to
pursue personal enjoyment; to exploit materially; and deception as a stress-
reliever in response to life strain. Only a single perpetrator theme emerged,
that of personality, with this factor consistent with prior research in the off-
line environment (Kashy & DePaulo, 1996). The study further highlighted
the limitations in this area, with the noted motivations of descriptive value
but the overlap between them and the process by which they were acquired
were not captured. This is undoubtedly a product of the research being
cross-sectional and not yet advancing its methodology to capture
longitudinal design. In short, it highlights the value of motivations in terms
of how heterogeneous the perpetrators may be but it does not inform us on
how these motivations develop over time and what skills are acquired to
enhance their use.

Nevertheless, it demonstrates the importance of motivation,
sharing similarities in this regard with the off-line deception literature
(Ekman, 1997), particularly in relation to such deception being motivated
by a reward, gain (e.g. through manipulation), or by presenting yourself in
a manner that accrues admiration. However, this is where the similarities
seem to end, with the cyber-deception area not outlining motivations
connected to punishment avoidance, protection or to avoid something
unpleasant. These related to the off-line context only. It would appear
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therefore that the cyber context is focused more on coping and the
acquisition of attention and sympathy as additional factors of note. Both
clearly fit with Incentive Theory, in that there can be motivations of both
gain and/or of needs being satisfied (Beckmann & Heckhausen, 2018), but
it would appear that the latter is associated more with cyber-deception.

There is, undoubtedly, evidence from the systematic literature
review of motivations having a dynamic component to them; for example,
material exploitation appeared in some cases a by-product of another
original motivation that then developed into a primary motivation across
time. What is particularly surprising, however, is the absence of focus on
the individual psychological characteristics of the individuals engaging in
cyber-deception (Stanton et al, 2016; Youli & Chao, 2015). The research
at most is presenting a rudimentary analysis of personality but not
significantly beyond five-factor considerations of this concept.

The concept of cyber-deception being a potentially dynamic and
evolving process is a key offering from the current review, and one that
could inform future model development. It certainly fits with prior research
that explores the role of decision-making (a dynamic process in its own
right) (Tsikerdekis & Zeadally, 2014). A recurrent theme was one of cyber-
deception presenting as a result of accumulating strains, such as work,
other life pressures, and social/individual challenges (e.g. perceived
inadequacies, poor mental health), which then evolve into a more sustained
pattern of engagement with others on-line. It is the development of this
pattern and how the ‘relationship’ with those they are deceiving that then
becomes of interest but as of yet is not captured within the literature. There
also appears to be a distinction emerging between those who are engaging
in such deception for enjoyment and honing their manipulation skills to do
this, versus those that are engaging in cyber-deception in order to cope
with the actual or perceived inadequacies in their life (e.g. economic stress,
family and personal stress, health stress). It could be speculated that the
former (i.e. enjoyment/manipulation motivation) may be related more with
unhelpful and damaging personality traits as opposed to the latter (i.e.
coping motivations), which may be characterised more by poor coping and
inadequacy. The research has yet to offer any insights into this and yet it
does suggest that we may require a dynamic model of understanding cyber-
deception, one that describes the different pathways through which an
individual may emerge as likely to engage in such behaviour.
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The role of the environment in driving cyber-deception appears to
be emerging as a potential factor but as yet is under-considered and at most
is focusing on cumulative stress (i.e. strain) through role-demands and
economic hardship. It supports the suggestion that the context in which
cyber-deception is occurring is an important one (Drouin et al, 2016).
What is clearly being evidenced, however, is that this is a dynamic process
as opposed to one focusing on individual characteristics. Even personality,
although noted as such a characteristic, cannot be enacted in the absence
of contact with others; personality is by its very nature a social factor.
Consequently, the finding that personality is emerging as valuable could
arguably represent a further artefact of the social and thus dynamic
environment. It could be speculated that through the medium of the
cyberworld opportunities for engagement with others are simply
increasing (Danquah & Longe, 2011; MacEwan, 2013), allowing for
personality traits to manifest themselves to a now online as opposed to
purely direct audience. For example, the notion that cyber-deception is
common place, normalised and thus an excusable behaviour (Berg,
Dickhaut & McCabe, 1995; Hancock & Woodworth, 2013; Suler, 2004)
may be particularly meaningful to those whose personality aligns itself
more with exploitation and/or a lack of empathy.

This current study is not without its limitations. It is a preliminary
study, with a limited pool of scientific literature on the topic from which
to draw its conclusions from. Of the research that it did have available it
was cross-sectional and descriptive. This does not lend itself to developing
a detailed of understanding concerning the factors involved in making the
decision to engage in cyber-deception. Understanding the dynamic process
underpinning this decision and, potentially, the individual characteristics
that could further reinforce this process, represents an important
consideration for future research. A dynamic model that captures what
facilitates and inhibits the decision to engagement in cyber-deception and
what maintains the engagement is perhaps a key area for consideration as
we advance towards proposing a future model to inform education,
prevention and intervention.
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he book Trafficking and Prostitution Reconsidered edited by Kamala

Kempadoo and others, challenges the traditional discourse and rhetoric around
human trafficking, voluntary and involuntary migration and voluntary and forced
prostitution; in order to reframe the discussion of this problem within a human
rights perspective. The book is a compilation of edited essays that cover the
pertinent themes and sub themes that need to be considered to properly understand
these issues. It is divided into four parts with each part covering a broad theme
with the summarised themes being: shifting paradigms/globalisation; the
complexities of sex work; reports from the field; and looking back and looking
forward.

Human trafficking and forced prostitution are primarily international
crimes but these issues are gaining more attention in the domestic criminal justice
field as more is known about how victims are trafficked into western countries and
sexually exploited within these countries. In the past the response has been to treat
the victims as criminals, firstly for being engaged in prostitution and secondly for
being in the country illegally. The authors argue that this has been an unsuccessful
approach in preventing sex trafficking and has also been an unjust approach.
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Criminalising the victims of trafficking and forced prostitution
conceptually places the responsibility for the trafficking on the victims rather than
the traffickers. It also places an obstacle in the way for victims to come forward to
report the crimes against them. This book discounts much of the previous attention
given to these subjects as hyperbolic and sensationalist and tries to reconceptualise
sexual slavery by unpacking and normalising the types of arrangements covered
by this term. For example, one of the authors makes the claim that true slavery
makes up a very small proportion of the people smuggled across the border and
that most of the sex and labour workers smuggled into countries are in debt-
bondage, indentureship or tied to exploitative contracts. Unfortunately, the author
does not successfully argue why these conditions are actually different to slavery.

In regard to the trafficking of children, the author makes good points
around the tendency for children to be lumped together with adults in the discourse
around trafficking and the need for change in this regard, especially when it comes
to the development of anti-trafficking legislation. In regard to the sexual
exploitation of children the complexities around the issue of consent is considered
in the discussion, as is the tendency to criminalise children for having been
engaged in illicit activities, some of which, the author argues, is tied up in issues
of consent and agency. | found this argument to be a little confronting and
confusing as it seems to suggest that children should be given the right to choose
in regard to these activities. Overall however, the author states that he is
advocating for the protection of children in these circumstances rather than
supporting child prostitution as it might otherwise be interpreted.

The book covers the changing international legal and policy environment
but disappointingly it tends to convey an overtly left leaning political position on
topics such as immigration and counter-terrorism. The language used by one
author refers to the enactment of “regressive” anti-terrorism laws and there is
discourse around “the other” which has the effect of demonising all conservative
opinions on immigration and national security without actually engaging in a
balanced discussion of these or considering other perspectives as potentially being
able to contribute positively to the discourse.
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Despite the criticisms contained in this review, in the main, the second edition
of the book Trafficking and Prostitution Reconsidered edited by Kamala
Kempadoo et al is an interesting and well compiled book that is useful for
criminologists, victimologists, social workers and other academics interested in
better understanding the trafficking process and how to assist the victims. It is also
a useful book for professionals working in the criminal justice field, students
studying this area and those working in law enforcement. People working in
border control and immigration areas may also find this book useful.
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